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FOREWORD. 

This  little  hook  is  at  once  a  resurrection  and  a 
new  birth.  It  is  the  revival  of  an  idea  which  I 
often  contemplated  during  my  early  years  of 
practice  at  the  English  Bar,  but  which  I  had 
definitely  abandoned.  I  have  been  prompted  to 
attempt  its  realization  by  my  introduction,  in  a 
new  capacity,  to  the  mefnbers  of  the  Bar  practising 
in  the  High  Court  of  the  North-West  Provinces. 

I  often  felt  while  at  the  English  Bar  that 
there  was  a  want  of  some  book  of  an  educatio7ial 
and  practical  character,  to  'guide  the  young 
barrister  in  the  inner  workings  and  etiquette  of 
his  professional  life,  which  no  existing  work  quite 
met.  Though  I  cannot  pretend  to  have  met  that 
want — such  a  book  still  remains  to  be  written — / 
hope  that  the  residts  of  my  own  experience  and 
observation  may  be  of  some  assistance  to  the 
practising  advocate  in  India,  and,  what  is  more 
important,  that  while  they  may  interest  him,  they 
may  at  the  same  time  bring  him  hito  closer  touch 
with  some  of  the  ideals  and  asp>irations  of  the 
English  Bar. 

The  result  of  this  new  departure  has  been  to 
give  the  ensuing  pages  a  somewhat  hybrid 
character.  Much  that  I  have  written  is  addressed 
to  old  friends  and  colleagues  in  England,  and 
can  have  no  more  than  a  passing  interest  for  new 
friends  in  India.     On  the  other  hand,  much  has 
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no  application  except  to  India.  The  whole  is  the 
product  of  the  lonely  leisure  of  a  first  "  hot 
weather ''  in  the  Plains.  This  may  explain  the 
looseness  of  its  construction  and  its  occasional 
discursiveness  and  levity,  for  which  I  hope  to  be 
forgiven.  It  has  been  rapidly  put  together  on  no 
very  definite  plan. 

But  it  has  a  very  definite  purpose.  If  it 
seems  to  readers  in  India  to  dwell  at  times  unduly 
upon  the  merits  of  the  English  Bar,  the  fault  must 
be  attributed  to  the  weakness  invariably  allowed  to 
an  ardent  admirer.  My  object  has  7zot  beeii  to 
make  comparisons,  to  present  contrasts,  or  to 
write  criticism.  'My  one  desire  in  sending  these 
pages  to  the  press  has  bee^i  to  inspire  the  future 
generations  of  the  English  and  Indian  Bars  with 
some  notion  of  the  aims  and  aspirations  of  the 
advocate'^s  life,  regarded  in  its  highest  aspect,  and 
so  to  bring  them  into  closer  harmony  with  one 
another,  as  fellow -citizens  of  one  Empire,  and 
as  brother  members  of  one  profession. 

It  was  in  pursuance  of  this  idea,  that  I  invited 
m,y  friend  and  qztondam  colleague  on  the  Bench 
Hon.  Dr.  Sundar  Lai  to  contribute  a  chapter  on 
the  education  of  the  Vakil.  His  learning,  industry, 
and  wide  experience,  and  the  distinction  he  has 
achieved  both  on  the  Bench  and  at  the  Bar,  entitle 
him  to  speak  on  this  subject  with  an  authority 
which  few  can  rival.  The  attentive  reader  will 
note  certain  repetitions  in  his  pages  and  in  mine. 
As  we  wrote  without  reference  to  one  another,  and 
without  consultation,  I  claim  this  defect  in  book- 
making  as  a  proof  of  the  harmony  which  in  theory 
and    in    educational    outlook    exists    between    a 
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fefresentative  of  the  Vakil  Bar,  and  a  member  of 
the  English  Bar;  and  I  commend  this  chapter  to 
all  my  readers. 

I  desire  to  acknowledge  the  valuable  advice 
and  assistance  which  Mr.  C.  C.  Dillon,  of  the 
English  and  Allahabad  Bars,  was  at  all  times 
ready  to  give. 

21,  Church  Road, 

Allahabad  : 

October,  igi6. 
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CHAPTER  I. 

Bench  and  Bar. 

Nothing  is  more  calculated  to  promote  the  smooth 
ard    satisfactory    administration    of    justice    than 
complete  confidence  and  sympathy  between  Bench 
and     Bar.       The     advocate     who    has    lost    the 
cor.fidence   of   the    Bench   will   soon   lose   that   of 
his  clients.     The  Judge  who  has  lost  the  confidence 
of  ihe  Bar  will  soon    lose    confidence    in    himself. 
English  Judges  are  said  to  be  highly  paid.     It  is 
the'  only    method    of    securing    the    services    on 
the  Bench  of  the  leading  men  in  the  profession. 
Th3  art  of  advocacy  is  highly  rewarded.     The  art 
of  speaking  itself  is  worth  cultivating,   if  for  no 
otter  reason,  for  the  rewards  it  generally  brings. 
Bu  the  art  of  advocacy  is  not  the  art  of  speaking. 
Fhency,  lucidity,  subtlety,    culture    and    imagina- 
tive gifts  are  all  very    well    in    their    way.     They 
wil  always  command  attention  for  the  man  who 
haj  something  to  say.     But  alone  they  will  never 
mace  a  great  advocate,  and  there  have  been  great 
advocates     who     possessed     neither    fluency     nor 
imagination.     I  have  heard  several  whose  efforts  at 
pot-prandial    oratory    were    the    despair    of   their 
adnirers,  and  who  could  never  rise  to  the  occasion 
whn  a  few  graceful  phrases  were  required  of  them 
at  ome  social  function. 

The  advocate  must  know  the  technique 
of  his  profession.  He  must  have  some  know- 
leqe  of  the  principles  of  law,  he  must  have 
gropled     with     the     dry     bones     of     procedure 
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and  practice,  he  must  have  made  himself  familiar 
during  the  dull  drudgery  of  his  early  years 
with  the  bewildering  technicalities  of  pleading  and 
rules  of  evidence,  and  he  must  have  learned  by 
constant  familiarity  with  both,  how  to  sift  the  grain 
from  the  chaff.  As  he  passes  through  the  early 
stages  he  learns  by  constant  experience  to  pjt 
things  in  their  due  proportion.  It  is  only  by 
making  himself  master  of  the  dull  and  tediojs 
details  which  an  acquaintance  with  procedjre 
involves  that  he  can  acquire,  as  his  judgnent 
ripens,  the  faculty  of  selection.  As  he  rses 
in  his  profession  the  responsibility  and  the 
difficulty  of  deciding  what  to  develop  and  Wiat 
to  discard  grow  daily.  Most  cases  he  has  to  hanile 
will  bristle  with  points.  Almost  every  case  vill 
ultimately  stand  or  fall  by  only  one  of  them.  Bebre 
he  can  become  a  leader  worthy  to  be  entrusted  vdth 
the  fortunes  of  an  important  and  critical  case  he 
must  thus  have  already  acquired  in  a  large  measire 
the  judicial  faculty. 

Nor  is  it  only  by  his  mastery  of  :he 
dry  details  of  practice  that  his  powers  will  be 
tested.  The  great  advocate  must  know  how  to 
sympathize  with,  how  to  persuade,  and  how  to 
coerce  his  client.  He  must  always  remember  hat 
he  is  not  the  agent  of  the  man  he  represents.  He 
must  decide  for  himself  what  he  believes  to  be  lest 
for  the  cause  and  take  his  own  line  accordingly. 
If  he  is  to  lead  he  must  not  allow  himself  to  be 
driven.  Always  ready  to  listen  to  suggestions, 
and  able  to  adapt  himself  to  changing  :ir- 
cumstances,  he  must  set  his  own  course,  and  folow 
it.     The    responsibility    is    his    alone;    with    lim 
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must  rest  the  decision.  But  it  is  not  enough  that 
iie  applies  himself  to  his  own  client  and  to  his 
client's  cause.  He  must  acquire  that  instinctive 
knowledge  of  his  opponent  and  what  he  may  expect 
from  him,  and  that  insight  into  the  leanings  and 
failings  of  the  particular  tribunal — and  every 
tribunal  has  its  peculiar  strength  or  weakness — which 
only  ripe  experience  and  constant  study  can  bestow. 
The  man  who  has  done  all  this,  who  has  risen  to 
the  highest  rank,  and  who  has  gained  the  enthusiasm 
of  his  clients,  the  respect  of  his  opponents,  and  the 
confidence  of  the  Judges,  is  the  man  who  is  obvi- 
ously amongst  those  best  qualified  to  be  upon  the 
Bench.  Broadly  speaking  that  is  the  English 
system,  and  every  day  it  justifies  itself.  The  Judge 
who  steps  on  to  the  Bench  from  the  midst  of  the 
battle  in  which  for  long  years  he  has  borne  a  worthy 
part,  where  he  has  bought  his  experience  dearly, 
where  his  judgment  has  been  ripened,  where  he 
has  learned  the  lessons  of  tact,  patience,  and  for- 
bearance, and  where  he  has  acquired  the  art  of 
decision,  is  pretty  certain  to  give  satisfaction. 
He  may  not  be  a  great  scholar,  or  a  profound 
lawyer.  His  judgments  may  owe  what  literary 
•quality  they  possess  to  the  reporters,  though  he  will 
find,  as  was  once  said,  "  that  a  little  knowledge  of 
law  will  not  stand  in  his  way."  But  his  knowledge 
of  the  men  and  of  the  work  will  compensate  for 
many  shortcomings.  That  is  why  the  English  system 
has  been  so  successful.  The  English  Bench, 
though  it  has  had  its  lapses  into  lean  years,  has 
always  preserved  a  high  average,  and  is  invariably, 
taken  all  through,  representative  of  the  highest 
legal  intellect  of  the  country.    English  Judges,  it 
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has     been     said,     are     appointed     by    the     Lord 
Chancellor,     but    are     selected    by   the     London 
solicitors.     It  is  very  little  more    than    the    truth. 
The     strong    man,  the    brilliant     but     superficial 
talker,  the  fashionable  fighter,  may  come  and  go. 
If  he  is  to  stay,  he  must  possess  the  solid,  stable  and 
permanent  qualities  so  invaluable    in    the    Judge. 
Without  them  he  has  his  day,  and  disappears.   The 
advocate,     endowed     with     ordinary    health     and 
perseverance,  will  inevitably  find    his    own    level. 
The  general  estimate  of  his  capacity  may  be  gauged 
by  the  character  of  the  causes  he  represents.     His 
reputation    amongst    solicitors    is   the    measure    of 
his    chances    of   selection    for   a   particular    cause. 
In  a  sense  the  solicitors  are  merely  adopting  or 
confirming  the  decision  already  arrived  at  by  the 
narrow  circle  of  legal  public  opinion.     But  the  last 
word  rests  with  them,  and  when  an  admitted  leader 
passes  from  the  Bar  to  the  Bench  he  carries  with 
him  the  complete  confidence  of  the  men  who  are 
primarily  responsible  for  the  suits  which  will  be 
brought  before  him   for  decision.     It    is    obvious 
that  this  feature  must  have  largely  influenced  the 
confidence    with   which,    in    spite    of   oft   repeated 
declarations  to  the  contrary,  the    English    Courts 
and     their     administration     of     justice     are     still 
regarded  by  the  great  body  of  litigants.     Litigation 
may  be   unpopular.     It  by   no  means   necessarily 
follows   that   the   system    is    at    fault.       Though 
for  many  causes,  beyond  the  scope  of  this  little 
book,    it    may    be    true    to    say    that    litigation    is 
diminishing  in  England,  the  calibre  and  character 
of  the  Judges  on  the  Bench  never  stood  higher  in  the 
estimation  of  the  legal  public  than  they  stand  to-day. 


BENCH  AND  BAR.  ir 

The  system  is  sanctified  by  long  tradition,  and 
justified  by  its  continued  success.  It  is  needless  to 
dwell  at  length  upon  the  results  of  the  systems 
adopted  by  other  countries.  The  differences,  how- 
ever, are  very  marked.  It  is  impossible  under  any 
system  not  to  find  advocates  at  the  Bar  who  are 
stronger  than  the  Judges  on  the  Bench.  You 
cannot  compel  a  man  by  any  known  method  short 
of  an  Act  of  Parliament  to  accept  an  honour  which 
he  does  not  covet,  and  to  exchange  an  income  of 
^10,000  a  year  and  the  pleasure  of  talking  as 
much  as  he  pleases,  for  the  daily  duty  of  listening 
to  others  as  long  as  they  please,  and  an  income  of 
only  /"  5,000.  But,  as  some  one  once  said, 
"  It's  a  d — d  fine  thing  to  sit  on  any  Bench," 
and  the  number  of  successful  advocates  who 
have  refused  to  become  Judges  is  not  large. 
It  is  a  totally  different  matter  when  the 
exception  becomes  the  rule,  and  when  the  majority 
of  the  members  of  the  tribunal  are  admittedly 
inferior  in  age,  learning,  experience  and  income, 
to  the  majority  of  those  who  argue  before  them. 

I  once  asked  a  leading  advocate  in  the  courts 
of  a  continental  capital  whether  he  expected  to 
end  his  days — he  was  well  past  middle-life — in  the 
dust  and  strife  of  daily  advocacy,  or  whether  he 
did  not  look  forward  to  the  more  peaceful  dignity 
of  the  Bench.  "  I  have  to  think  of  my  wife  and 
children,"  he  replied  with  a  smile.  "  I  could  not 
afford  to  exchange  my  income  for  that  of  any 
Judge  before  whom  I  appear.  I  should  lose  a 
great  deal,  and  gain  nothing  by  the  change.  The 
Judges  are  junior  to  me  in  every  way."  "  It  must 
go  against  the  grain,"  I  observed,    "  to    have    to 
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submit  continually  to  the  arbitrament  of  inferior 
men."  "  It  does  not  trouble  me,"  was  the  reply. 
"  It  is  my  livelihood,  and  the  comfort  and  happiness 
of  myself  and  family  depend  upon  it." 

The   system   may   be   good.     It   satisfies   the 

people  who  live  under  it,  no  doubt,  or  they  would 

reform  it  out  of  existence.     But  it  cannot  be  the 

best.     The  tribunal  ought  to  command  the  respect 

and  the  confidence  of  the  men  who  practise  before 

it.     Authority  may  be  created  by  rules,  and  enforced 

by    executive    action.     But    unless    it    has    moral 

support  behind  it,  it  contains  elements  of  weakness 

which  are  certain  to  show  themselves  in  times  of 

stress.     Judges  and  advocates  are  human,  and  in 

the  heat  of  argument  the  personal  element  plays 

a  very  large  part.     There  is  an  indescribable  force 

which  controls  the  weaknesses  of  human  nature  and 

keeps  them  in  check  under  the  strain  of  a  prolonged 

and  strenuous  intellectual  contest.     Whether  it  is 

what    men    call    public    opinion,    or    the    moral 

atmosphere  of  the  court,    it    is    essential    to    that 

dignified  and  orderly    conduct    of    debate    which 

provides     the     surest    guarantee    for    a    decision 

calculated  to  command  respect,  though  failing  to 

obtain  approval.     When  the  Judge,    on    the    one 

hand,     has     himself     experienced     the     manifold 

difliculties   and   responsibilities   of   the   advocate's 

task,  when  he  is  able  by  the  lessons  he  has  learned 

to  put  himself  in  the  other  man's  place,  and  to 

appreciate    and    sympathize    with    his    trials,    and 

when   above  all   he  realizes   that  the   man   before 

him  will   one  day  be  called    upon    to    undertake 

judicial   duties  himself;  when  on  the  other  hand 

the  advocate  has  met  the  man  to  whom  he  must 
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now  defer,  worked  with  him,  fought  him  and  beaten 
him  in  a  fair  and  open  field,  and  when  above 
all  he  hopes  that  one  day  he  will  be  called  upon  to 
deal  with  others  as  he  has  to  be  dealt  with  now, 
it  is  certain  that  between  these  two  contending  forces- 
there  will  be  set  up  a  current  of  mutual  confidence 
and  sympathy  which  must  go  far  to  smooth  the  way, 
and  remove  the  obstacles,  to  the  attainment  of  the 
common  purpose.  Let  the  advocate  never  forget 
that  golden  rule.  He  is  merely  an  instrument  of 
justice.  He  is  part  of  the  equipment,  a  piece  of 
the  machinery,  by  which  it  is  hoped  that  the  objects 
of  all  law,  the  elucidation  of  the  truth,  the  protec- 
tion of  the  community,  the  vindication  of  right,  the- 
redress  of  wrong,  and  the  prevention  and  punish- 
ment of  wrong-doing  may  be  ultimately  secured. 
The  Judge  is  not  likely  to  forget  it.  The  aim  of 
the  advocate  should  be  to  keep  it  constantly  in' 
view.  It  bears  upon  every  department  of  his  task. 
But  it  bears  not  least  upon  the  relations  which' 
ought  to  exist  between  himself  and  his  tribunal. 
It  is  one  of  the  merits  of  the  English  system  that 
nowhere  is  it  found  in  greater  measure  than  where 
the  Bench  has  been  nurtured  with,  and  supplied 
from,  the  Bar. 

As  these  views  are  destined  for  publication  in' 
India,  where  a  different  system  prevails,  they  may 
appear  to  some  minds  to  strike  a  jarring  note.  I 
hope  to  be  acquitted  of  any  such  desire.  The 
constitution  of  the  Indian  judiciary  is  necessarily 
somewhat  artificial.  It  is  a  compromise,  peculiarly 
adapted  to  the  special  circumstances  of  the  case. 
It  combines  several  features  and  the  supply  of 
Judges  from  the  Bar    is    included    among    them.. 
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Perhaps  its  most  notable  feature  is  the  regular 
and  continual  promotion  from  the  inferior  to  the 
highest  judicial  posts.  This  system  of  supplying 
Judges,  namely,  by  promotion,  rivals  very  closely 
the  prevailing  system  in  England  which  I  believe 
to  be  the  ideal  method.  It  has  often  been 
advocated  in  England,  and  in  one  or  two  special 
instances  has  been  actually  adopted.  At  the 
present  day  there  are  many  County  Court  Judges 
whom  the  profession  in  England  would  welcome 
upon  the  High  Court  Bench,  and  the  question  is 
often  asked  why  the  experiment  of  promotion  is 
not  made  more  often.  It  has  certainly  proved 
a  success  in  India,  where  for  many  reasons  it  is 
really  essential.  It  is  no  part  of  my  object, 
however,  to  indulge  in  criticism  of  existing  systems, 
or  to  discuss  the  composition  of  the  Indian 
judiciary.  I  am  obviously  disqualified,  even  if  I 
happened  to  be  equipped  for  the  task.  My  sole 
object,  as  every  sympathetic  reader  will  infallibly 
realize,  is  to  put  into  words  the  views  which,  during 
many  happy  years  of  practice  in  England,  I  have 
always  held  upon  the  aims  and  aspirations  of  the 
practising  advocate. 

It  is  a  trite  saying  that  a  free  and  independent 
Bench  is  essential  in  a  free  country.  That  it  is 
important  to  re-assert  this  principle  at  the  present 
day,  even  in  England,  the  home  of  freedom  and 
the  example  to  all  the  world  of  an  independent 
judiciary,  is  shown  by  a  recent  article  by  Professor 
Dicey  on  legislation  by  departments.  A  great  mass 
of  local,  and  departmental  legislation,  is  nowa- 
days delegated  to  the  executive,  and  passes  almost 
wholly  out  of  the  revisionarv  or  supervisory  control 
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of  the  English  Parliament.  At  the  same  time  the 
remedy  for  grievances  and  the  duty  of  inquiring 
into  the  facts,  is  taken  from  the  ordinary  civil 
courts,  and  entrusted  to  the  departmental  staff. 
In  small  matters  this  is  a  cheap  and  expeditious 
method  of  solving  difficulties  of  no  general 
public  importance,  though  instances  could  be 
given  of  real  injustice  inflicted  upon  individuals 
who  have  shaped  their  course,  for  example  in  some 
controversy  over  a  public  street  or  drain,  according 
to  the  highest  legal  advice  obtainable,  and  have 
found  themselves  over-ruled  in  the  interests  of  the 
local  authority  by  a  departmental  order,  in  which 
the  law  has  been  either  misunderstood,  or  mis- 
applied. In  such  a  case  the  responsibility  for  the 
act  is  collective,  and  rests  with  the  permanent 
officials  of  the  department;  the  decision  may 
occasionally  be  prompted  by  some  political  object 
which  the  temporary  head  of  the  department  has 
dictated  in  the  interests  of  the  party  in  power,  and 
the  individual  has  no  redress. 

But  there  is  no  such  thing  as  stagnation. 
Injustice  in  small  individual  cases,  which  is  the 
natural  product  of  a  system,  is  certain  to  show 
itself  in  increasing  quantity,  and  in  larger  issues, 
as  time  goes  on.  And  recent  examples  in 
England  have  come  before  the  courts,  in 
which  the  Court  of  Appeal  has  had  to  speak 
out  in  plain  and  forcible  language.  Protests 
from  such  a  quarter  have  no  political  mainspring. 
Although  modern  democracy  has  shown  its 
contempt  for  independence,  and  its  natural 
love  for  bullying  when  it  gets  the  upper  hand, 
by  striking  at  any  one    who    seems    to    disagree 
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with  it,  and  threatening  Judges  who  have  upheld 
principles  antagonistic  to  its  aims,  no  one  seriously 
attributes  political  bias  to  the  English  Bench. 

In  truth,  a  strong  and  fearless  judiciary 
is  the  last,  and  sometimes  the  only,  bulwark 
against  tyranny  and  wrong  in  high  places,  and 
the  impulsive  and  inconsiderate  action  of  the 
executive.  And  if  it  seems  at  times  to  break 
out  in  spasmodic  utterances,  and  to  employ 
vehement  language,  it  is  because  much  of  such 
injustice  may  be  quietly  or  even  unconsciously 
committed  which  the  courts  of  law  cannot  check. 
The  law  moves  slowly,  and  requires  exact  and 
convincing  proof.  The  facts  must  first  be  estab- 
lished, and  facts  exist  which  can  never  be 
established.  So  that  it  is  only  when  excesses  are 
committed,  and  are  committed  by  force  of  habit, 
with  the  contempt  which  familiarity  breeds,  that 
proof  becomes  easy,  and  that  the  aid  of  the  courts 
can  be  secured. 

It  will  not  be  denied  that  this  spirit  of 
independence  upon  the  Bench  is  something  which 
is  indigenous  in  the  law  and  instinctive  in  the  lawyer. 
It  begins  in  the  earliest  student  days  at  the  debating 
societies.  The  law  is  sometimes  said  to  make  its 
votaries  narrow,  hard,  pedantic,  and  arbitrary.  Yet  in 
no  debating  clubs  will  so  much  freedom  of  thought, 
toleration,  and  independence  be  found  as  amongst 
lawyers.  As  the  student  is,  so  is  the  barrister. 
I  am  not  speaking  of  modern  party  politics. 
But  there  is  no  more  truly  democratic  profes- 
sion in  the  world,  and  there  is  no  stronger  Trade 
Union.  Every  man  from  the  moment  of  his  call 
has  the  same  rights  and  privileges    as    the    most 
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eminent  of  his  colleagues,  excepting  of  course 
the  Law  officers  and  King's  counsel.  It  is 
even  bad  form,  from  the  moment  of  your  call,  to 
address  a  fellow  barrister  by  the  prefix  "  Mr."  The 
most  junior  of  all  not  only  may,  but  ought  to, 
address  his  revered  leader  in  the  familiar  manner 
of  "  Brown  "  or  "  Smith."  Within  the  profession 
every  one  is  on  the  same  social  level. 

Provided  he  acts  within  the  law,  accepts  the 
rulings  of  the  Bench,  and  conducts  himself  as  a 
gentleman,  the  veriest  tyro  has  the  right  to  do  what 
seemeth  to  him  best  in  the  interests  of  his  client. 
The  Judge  may  not  agree  with  him.  If  the  Judge 
sees  that  he  is  inexperienced  and  clumsy  he 
will  probably  help  him.  But  if  the  Judge  takes 
advantage  of  his  youth  and  goes  too  far  the  other 
way,  the  young  advocate  has  a  perfect  right 
to  make  a  dignified  protest,  politely  but  firmly 
to  persist,  and  at  times  even  to  throw  down  the 
gauntlet.  Provided  he  breaks  none  of  the  con- 
ditions just  laid  down,  he  will  be  within  his  rights, 
and  the  Judge  will  recognize  it.  Even  though  his 
effort  be  unavailing,  even  though,  as  a  Judge  once 
wrote  to  me,  "  human  nature  creeps  in  sometimes," 
and  the  Judge  is  too  proud  to  give  way,  the  young 
advocate  will  have  gained  his  point.  He  will  have 
shown  his  colleagues  that  he  has  the  courage  and 
independence  necessary  for  success,  he  will  have 
established  an  understanding  with  the  Judge  which 
is  not  likely  to  be  forgotten  when  next  they  meet, 
and  he  will  have  gained  more  confidence  in  himself. 
The  Bar  makes  a  proud  boast  of  its  independence. 
We  are  no  less  proud  of  the  independence  of  the 
Bench.     It  was  born  and  bred  in  the  same  nursery. 


CHAPTER  II. 

Ethics  and  Etiquette. 

The  ethics  of  advocacy,  though  a  frequent  topic 
of  discussion,  have  not  been  a  popular  subject  in 
literature.  The  truth  is  that  there  is  not  a  great 
deal  to  be  said  about  it.  The  average  person  who 
criticizes  the  profession,  if  one  may  judge  both 
from  what  he  says,  and  from  what  he  leaves  unsaid, 
has  no  more  than  a  superficial  acquaintance  with  the 
subject,  and  the  average  lawyer  is  "  too  proud  " 
to  trouble  about  justifying  himself.  The  best 
statement  of  the  case  against  the  advocate,  and  at 
the  same  time  the  best  justification  of  his  moral 
attitude,  is  to  be  found  in  a  delightful  work  entitled 
"  The  Map  of  Life,"  in  which  the  late  historian. 
Professor  Lecky,  discusses  many  social  problems 
with  a  fine  judicial  instinct.  I  was  often  tempted 
to  tackle  the  subject  during  my  early  days  at  the 
Bar.  The  late  Alfred  Lyttleton  dissuaded  me 
from  it,  mainly  on  the  ground  that  a  practitioner 
who  committed  himself  to  definite  abstract  dogma 
about  points  of  conduct  upon  which  dogmatism  is 
particularly  dangerous  was  not  unlikely  sooner  or 
later  to  find  his  own  opinions  a  source  of  embarrass- 
ment to  him  in  his  practice.  Looking  back  over 
twenty  years'  experience  I  am  satisfied  that  there  Is 
really  no  difficulty  of  this  kind.  No  doubt  questions 
of  extreme  nicety  and  delicacy  constantly  arise  in 
the  daily  practice  of  the  advocate,  when  the 
dividing  line  between  his  duty  to  the  client,  and 
his  duty  to  the  court,  or,  if  you  like  to  put  it  so, 
his  own  conscience,  is  a  finfe  one.     But  the  honest 
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and  fearless  advocate  will  have  no  difficulty  in 
deciding  on  which  side  his  duty  lies,  if  he  keeps 
steadily  in  view  the  ordinary  principles  which  ought 
to  regulate  the  conduct  of  a  gentleman. 

The  first  duty  of  an  advocate  is  to  be  a 
gentleman.  If  he  does  not  possess  the  natural 
instincts  of  a  gentleman,  he  will  constantly  find 
himself  in  trouble.  One  may  be  quite  sure  that  an 
advocate  who  is  known  to  be  quarrelsome,  and  who 
constantly  falls  foul  of  the  Bench,  is  consciously 
or  unconsciously  stepping  over  the  line,  and,  in  his 
zeal  for  his  client,  is  forgetting  himself,  and  his 
duty  to  others.  It  was  Macaulay  who  once 
said  of  the  paid  advocate,  that  a  man  had  only 
to  put  on  a  wig  and  he  could  say  and  do  with 
impunity  for  a  guinea  what  no  gentleman  would 
permit  himself.  This,  of  course,  is  a  childish 
libel.  In  the  first  place  it  treats  an  exception  as 
a  rule.  In  the  second  place,  it  assumes  that 
conduct  at  the  Bar  unworthy  of  a  gentleman  is 
sanctioned  by  the  court,  whereas  the  truth  is  that 
it  generally  meets  with  instant  and  severe  rebuke. 
It  must  also  be  remembered,  though  this  is  a 
subsidiary  consideration,  that  rebuke  from  the 
Bench  for  conduct  of  that  kind,  if  recognized  as 
just,  is  injurious  to  the  reputation  of  the  advocate, 
and  may  be  fatal  to  his  chances  of  securing  a  high 
standing  in  his  profession.  So  serious  are  the 
consequences  of  a  grave  rebuke  from  the  Bench 
that  I  believe  it  is  this  fact  which  causes  a  Judge 
to  Ignore,  or  treat  with  a  gentle  hint,  conduct  he 
would  have  been  the  first  to  complain  of  in  an 
opponent  when  he  was  at  the  Bar,  and  which  causes 
a  critical  public  to  mistake  the  merciful  treatment  of 
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a  peccadillo  for  a  licence  to  impropriety  of  conduct. 
But  the  view  attributed  to  Macaulay,  which  is  by 
no  means  rare  amongst  the  members  of  the  public 
of  modern  times,  ignores  the  personal  equation. 
It  puts  the  lawyer  in  a  class  by  himself.  It  over- 
looks the  black  sheep  which  every  profession 
includes  within  its  fold.  Clergy  may  be  unfrocked, 
doctors  may  commit  unspeakable  crimes  for  high 
fees,  politicians  may  accept  bribes,  commercial  men 
and  high  financiers  may  defraud  the  revenue,  and 
rob  the  public.  But  no  one  condemns  wholesale 
any  one  of  these  professions  for  the  sins  of  their 
erring  members,  or  demands  their  ostracism  on  the 
ground  that  their  principles  are  immoral. 

Much  of  the  criticism  of  the  legal  profession 
is  not  only  shallow,  but  proceeds  from  a  perverted 
moral  sense.  The  man  who  believes  that  it  is  the 
lawyer's  business  to  pervert  the  truth,  to  invent 
falsehood,  and  to  find  some  fresh  specific  in  the 
lees  of  perjury  and  deception  to  enable  his 
client  to  escape  from  the  consequences  of  his 
dishonesty,  is  the  man  who  is  prepared  to  employ 
a  lawyer  for  that  purpose,  if  he  can  find  one.  Such 
things,  of  course,  are  done,  but  they  have  their 
source  in  the  original  corruption  of  mankind,  and 
not  in  any  recognized  article  of  the  legal  creed. 

"  How  can  you  defend  a  man,"  the  lawyer  is 
often  asked,  "  whom  you  know  to  be  guilty  ?  " 
What  a  man  knows,  and  what  he  thinks  he  knows, 
are  two  different  things.  The  advocate  is  not 
bound  to  disbelieve  his  client.  He  is  not  bound 
even  to  believe  his  confession,  though  the  advocate 
who  has  received  his  client's  confession  will,  as  a 
rule,  do  well  to  hand  over  the  care  of  his  case  to 
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another,  if  he  can  do  so  without  risk  of  injuring  the 
chances  of  the  accused.  A  gentleman  can  defend 
a  man  accused  of  any  crime,  the  commission  of 
which  he  has  not  actually  witnessed  with  his  own 
eyes,  without  doing  violence  to  any  principle  of 
morality.  He  is  merely  a  mouthpiece,  a  com- 
mentator, a  critic.  His  arguments  are  controlled 
by  laws  of  which  he  ought  to  be  both  the  master 
and  the  servant,  and  are  limited  by  the  evidence 
which  ought  to  be  beyond  his  control. 

He  must  not  tamper  with  the  evidence;  he 
must  produce  it  on  the  one  hand,  and  on  the  other 
hand  must  accept  it,  according  to  well-defined  rules 
with  which  he  ought  to  be  familiar,  and  which,  if 
they  are  doubtful,  he  may  properly  endeavour  to 
persuade  the  tribunal  to  bend  to  the  purposes  of 
his  case.  He  may  build  what  edifices  he  pleases 
with  the  materials  properly  brought  before  the 
court.  He  may  make  his  own  contribution 
towards  the  materials  within  the  limits  prescribed 
by  the  rules.  But  he  may  not  misuse  them.  He 
must  not  misrepresent  what  a  witness  has  said,  or 
pretend  that  he  has  said  what  he  has  not  said.  He 
may  take  liberties  with  interpretation;  he  must 
never  do  so  with  allegations.  Every  mistake  he 
makes  is  liable  to  recoil  upon  his  own  head.  Each 
foolish  and  illogical  contention  mercilessly 
destroyed,  each  reckless  assertion,  ruthlessly 
exposed,  goes  to  his  debit  account,  and  while 
discouraging  his  chances  of  success,  discredits  his 
methods  of  practice.  He  stands  at  one  point  of 
a  triangle.  His  opponent  is  opposite  him  at  the 
other  end  of  the  base,  ready  to  check,  correct,  or 
refute  at  every  turn.     At  the  top  sits  the  tribunal. 
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wakeful,  watching,  and  waiting,  to  adopt  or  reject 
-each  point  involved.  Between  the  three  rests  the 
solid  mass  of  facts  in  evidence,  and,  whatever  their 
ultimate  result  may  be,  they  are  recorded  and 
irrevocable,  and  binding  for  the  moment  upon  all 
three  actors  in  the  scene. 

It  is  no  business  of  the  advocate  to  decide. 
He  cannot  even  express  an  opinion.     I  remember 
once  bringing  upon  myself,  quite  unintentionally, 
a  sharp  rebuke  from  a  great  Judge,  by  saying  to 
the    jury    that    in    my    opinion    a    statement    in 
question  could  not  be  seriously  accepted.     "  Your 
opinions,"  he  interrupted,  "  are  not  relevant,  and 
are  not  a  matter  for  the  jury.     It  is  only  as  an 
advocate,  and  not  as  an  individual,  that  you  have 
any  right  to  address  them."     The  criticism,  though 
at  the  moment  it  seemed  pedantic,  because  the  jury 
understood  well  enough  what    I    meant,    and    the 
distinction  was  not  very  interesting  to  a  body  of 
farmers  longing  to  finish  the  case,  and  to  get  back 
to  their  crops,  was  at  the  same  time  a  perfectly  sound 
one.    It  is  no  business  of  the  advocate  whether  the 
result  of  his  arguments  is  successful  or  unsuccessful. 
He  has  his  part  to  play.     He  can  but  do  his  best. 
And  provided  that  he  does  it,  and  does  it  within  the 
limits  of  honesty  and  propriety,  and  with  a  fearless 
determination  within  those  limits  to  serve  his  client's 
interests,    the    responsibility    for    the    result    rests 
elsewhere.     It  is  not  his  fault  if  his  opponent  and 
the  tribunal  combined  fail  to  detect  the  weak  spots 
in   his   armour,    and   adopt   a   view   which   calmer 
deliberation  may  show  to  have  been  fallacious. 

An  experienced   English  advocate  once  told 
me  that  upon  a  rough  estimate  he  believed  that 
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90  per  cent,  of  the  cases  fought  won  themselves, 
7  per  cent,  were  lost  by  blundering  advocacy,  and 
3  per  cent,  were  won  by  the  tour  de  force  of  the 
successful  advocate.  I  do  not  think  that  in 
England  at  any  rate  this  rough  estimate  is  very  far 
out.  Obviously  it  puts  the  personal  equation  of 
the  advocate  on  a  plane  far  lower  than  it  occupies 
in  the  public  estimation.  No  doubt,  every  litigant 
hopes  that  his  case,  if  it  cannot  win  itself,  will  get 
home  by  the  necessary  tour  de  force  of  the  popular 
advocate  in  whom  he  puts  his  trust,  and  anyhow 
he  is  satisfied  that  in  securing,  at  the  necessary 
pecuniary  sacrifice,  the  aid  of  the  man  whose 
reputation  has  been  endorsed  by  public  opinion,  he 
is  playing  for  safety.  So  that  whether  the  estimate 
is  accurate  or  not,  it  is  all  the  same  to  the  advocate, 
and  it  is  the  public  belief,  and  not  the  actual  facts, 
which  decide  the  matter. 

It  was  my  constant  experience  and  also  a  real 
delight,  in  my  late  years  of  practice  in  England,  to 
hear  my  business  friends  discussing  at  the  club,  or 
at  the  dinner  table,  the  merits  of  the  law  as  a 
means  of  arriving  at  the  truth.  These  discussions 
were  never  provoked  by  myself,  but  I  wel- 
comed them.  The  conclusion  was  invariably 
hostile  to  the  legal  system,  but  the  illustrations 
largely  relied  upon  were  those  in  which  juries  had 
arrived  at  monstrous  conclusions,  influenced  by 
prejudice,  sympathy  with  an  injured  man,  or  by 
some  human  element  outside  the  strictly  business 
aspect  of  the  case.  It  was  not  difficult  to  point 
out  at  the  close  of  the  argument,  that  the  facts 
upon  which  the  judgment  of  the  company  was 
based,   showed  conclusively  that  the   mistakes,  if 
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they  were  mistakes,  had  been  made  by  juries,  who 
were  not  lawyers,  but  were  supposed  to  be  picked 
from  amongst  men  of  business  like  my  friends. 

It  also  frequently  happened    that    discussion 
would  turn  from  time  to  time  upon  some  big  case 
which    was    then    proceeding    in    the    courts,    and 
reports  of  which  were  appearing    in    the    papers. 
Now  two  columns  daily  of  a  newspaper  is  a  good 
deal  to  devote  to  one  case.     But  it  represents  little 
more  than  one-tenth  of  the  actual  daily  proceed- 
ings.    The  topics  selected  from  the  evidence  for 
reproduction  in  his  newspaper  next  day  are  neces- 
sarily chosen  by  the  reporter  with  the  sole  view  of 
interesting  and  amusing  his  readers.     The  actual 
legal  merits  of  a  notorious  case  are  of  less  interest 
to  the  newspaper  reader  than  the  lively  details  of 
the  hourly  struggle.     Yet  I  have  never  found  any 
lack  of  confident  assertion  on  the  part  of  my  non- 
legal  friends  as  to  the  merits  of  a  dispute,  of  which 
they  can  only  have  learned  such  particulars  as  an 
attenuated   and   dressed-up   newspaper   version   is 
able  to  afford.     Upon  such  materials  I  have  often 
been  invited  in  social  intercourse  to  express  my  own 
trained  and  matured  professional  opinion,  and  my 
utter  inability  to  respond  to  the  invitation  has  as 
often  as  not  been  treated  as    a    species    of    legal 
pedantry.     I  have  listened  to  severe  criticisms  upon 
a  short  newspaper  precis  of  a  summing-up,  written 
from  the  point  of  view  of  the  verdict  which  was 
afterwards  recorded  in  an  important  criminal  case, 
which  has  appeared  to  be  a  trenchant,  violent,  and 
convincing  statement  of  the  case  for  the  prosecution, 
inviting   the   verdict  which   was   ultimately  given, 
when  I  have  known    that    the    summing-up    was 
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really  a  long,  exhaustive,  and  carefully  balanced 
review  of  the  evidence,  delivered  with  dispassionate 
deliberation,  and  conveying  to  the  jury  with  admir- 
able lucidity,  every  consideration  which  could 
possibly  weigh  in  favour  of  the  accused. 

There  is  one  aspect  of  the  advocate's  work 
about  which  it  must  be  admitted  that  public 
criticism  is  often  only  too  well-founded.  I  mean 
cross-examination.  About  this  part  of  the  advocate's 
duty  there  is  much  to  be  said  from  the  varying 
points  of  view  of  the  public,  the  time  of  the  court, 
the  ends  of  justice,  the  interests  of  the  client, 
and  the  licence  of  the  advocate.  From  the 
public  point  of  view,  the  question  is  no  doubt 
much  more  acute  in  England  than  in  India.  In 
India  cross-examination  has  its  drawbacks,  and 
from  the  point  of  view  of  good  advocacy 
needs  better  control.  But  in  its  effect  upon 
members  of  the  public,  unfair  cross-examination 
may  not  have  the  same  regrettable  consequences 
that  it  has  in  England.  The  apparent  licence 
allowed  to  counsel,  and  the  apparent  abuse  which 
is  made  of  it,  has  undoubtedly  given  rise  in  England 
to  much  complaint.  It  is  really  a  matter  for  the 
Judge  to  control.  But  the  task  is  an  extremely 
difficult  one  in  practice.  It  is  often  impossible  for 
the  Judge  to  know  whether  the  cross-examination  is- 
really  justified  or  not.  It  is  an  extremely  potent 
weapon,  rightly  used,  for  breaking  down  an- 
untruthful,  or  forgetful  witness.  An  interruption 
of  a  really  subtle  and  insidious  series  of  questions 
leading  by  a  circuitous  route  to  the  possible  self- 
destruction  of  the  witness  may  be  fatal.  By 
distracting  the  cross-examiner,  or  giving  breathing- 
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space  to  the  witness,  it  may  destroy  a  fine  piece 
of  work  in  the  critical  moment  of  its  completion, 
and  almost  defeat  the  ends  of  justice.  Obviously 
the  Judge  must  grant  a  very  large  licence,  and 
repose  the  utmost  confidence  in  the  advocate. 
The  Judge's  difficulties  begin  when  the  advocate 
has  lost  the  confidence  of  the  Judge.  The 
advocate  knows,  of  course,  how  far  he  is  justified 
in  the  line  he  is  adopting;  the  Judge  in  nine 
cases  out  of  ten  cannot  know.  On  the  whole 
as  long  as  he  is  in  doubt,  the  Judge's  better  course 
is  not  to  intervene.  It  is  morally  certain  that  a 
cross-examination,  carried  beyond  the  limits  of 
decency,  and  unsuccessful  in  its  achievements, 
will  bring  its  own  punishment  with  it,  and  afford 
the  Judge  ample  opportunity  at  a  later  stage  for 
appropriate  condemnation.  But  it  is  equally  true 
that  if  the  confidence  of  the  Bench  is  being 
deliberately  abused  the  mischief  may  be  done 
before  intervention  can  prevent  it,  and  subsequent 
reprobation  will  not  undo  it. 

It  is  the  cross-examination  to  credit  which  is 
the  most  dangerous  weapon,  dangerous  to  its 
employer,  detrimental  to  the  real  interests  of 
justice,  and  distasteful  to  the  public.  The  witness- 
box  ought  not  to  be  made  a  terror.  It  is  unpar- 
donable that  for  the  sake  of  scoring  a  momentary, 
but  empty,  point,  a  witness  who  is  compelled 
unwillingly  to  come  forward  to  speak  to  something 
of  which  he  was  an  accidental  spectator,  and  who 
has  some  skeleton  in  his  cupboard  which  has  long 
been  locked  away,  should  be  liable  to  have  the 
unfortunate  and  forgotten  incident,  suddenly  and 
uselessly    dragged    to    light    before    friends    and 
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acquaintances  who  believe  in  him  and  know  nothing 
of  the  black  spot.  On  the  other  hand  a  witness 
who  is  a  man  of  evil  life,  with  a  shameless  record, 
and  an  apparent  interest  in  perverting  the  truth 
in  the  particular  cause  on  behalf  of  the  party  who 
puts  him  forward,  certainly  ought  not  to  be  allowed 
to  leave  the  box  without  it  being  made  plain  to 
the  court  the  manner  of  man  he  is,  whose  word  is 
vouched  to  establish  some  important  fact  which 
there  is  nothing  else  in  the  evidence  to  support. 
Whether  the  attack  upon  the  credit  of  a  witness 
can  be  justified  or  not  depends  almost  entirely  upon 
the  particular  circumstances  of  the  particular  case. 
I  remember  losing  a  client  because  I  absolutely 
refused  to  put  to  the  conductor  of  a  public  carriage, 
who  was  called  to  speak  to  what  he  saw  in  a  street 
accident,  the  fact  that  he  was  at  that  moment 
undergoing  imprisonment  for  peculation  from  his 
employers.  He  was  called  by  the  employers  it  was 
true,  and  it  was  suggested  that  he  might,  although 
he  had  left  their  employment  for  jail,  have  hopes 
of  re-purchasing  his  employment  by  perjuring 
himself  on  their  behalf.  But  this  view  seemed  to 
me  to  be  too  far-fetched.  He  was  present  on 
the  occasion.  His  evidence  might  or  might  not 
fit  in  with  the  rest  of  the  story.  If  it  did 
not,  it  went  for  very  little;  if  it  did,  the  fact 
that  he  was  a  convicted  thief  had  really  no  bearing 
upon  it.  To  put  the  question  seemed  to  me  to  be 
a  piece  of  superfluous  brutality,  and  likely  to  do 
the  man  needless  injury,  to  no  real  purpose. 

It  is  impossible  to  dogmatize.  Instinct  and 
tact  are  the  best  guides.  Mutual  confidence 
between  the  Judge  and  the  advocate  are  the  best 
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security  for  the  protection  of  the  witness,  and  on 
the  whole  the  public,  though  inclined  sometimes 
to  cry  out,  have  very  little  to  complain  of  in  the 
use  that  is  made  of  the  dangerous  weapon.     As 
often  happens  in  questions  of  principle,  utility  is 
not  a  bad  test;  an  error  of  taste  is  usually  an  error 
of  judgment;   and  though  the   punishment  which 
it  entails,  often  enough,  to  the  cause  may  be  no 
consolation  to  the  witness  who  is  victimized,  it  may 
act  as  a  warning  and  deterrent  for  future  occasions. 
A  special  word  or  two  about  cross-examination 
in  country  district  courts  in  India,  in  its  bearing 
upon  good  advocacy,  may  not  perhaps  be  out  of 
place.     One  is,  of  course,  bound  to  recognize  how 
different  the  conditions    are    between    India    and 
England.     There  is,  in  the  first  place,  an  absence 
of   that   controlling   influence   which   comes   from 
what   we   call   public   opinion.     The   Judges,   the 
courts,  and  the  local  Bar    alike,  are  far  removed 
from  the  central  authority,  or  High  Court.     The 
High  Court  Judges  do  not  come  to  the  local  towns, 
as  they  do  on  circuit  in  England,  and  the  local 
Bar  do  not  as  a  rule  come  to  the  High  Court  to 
conduct  their  own  appeals.    There  is  no  interchange 
of  fersonnel  and  the  influence  of  the  one  is  not 
exercised  upon  the  other. 

Another  serious  drawback  is  the  rather 
natural  inclination  of  the  local  Judge  to  let  things 
take  their  course.  Perhaps  he  has  found  by  bitter 
experience  that  any  attempts  upon  his  part  to 
hold  the  reins  tight  and  keep  a  check  upon 
unbridled  licence,  only  end  in  further  consumption 
of  time.  There  is  no  influence  to  which  he  can 
appeal  except  his  own  i-pse  dixit;  he    knows    his 
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man,  and  he  is  painfully  conscious  that  by 
attempting-  to  interrupt  or  protest  he  may  only 
create  a  fresh  grievance,  and  possibly  an  attack 
upon  his  own  conduct.  The  advocate  whom  he 
wishes  to  restrain  is  appearing  before  him  day  by 
day  and  can  no  doubt,  if  determined  to  do  so, 
make  things  very  uncomfortable  on  other  occasions. 

Another  point  is  that  instructions  are  not 
prepared  for  the  advocate  with  the  same  care  and 
method.  They  are  not  always  in  writing,  and  the 
cross-examiner  is  often  forced  to  adopt  suggestions, 
given  to  him  verbally  from  various  sources  and 
on  the  spur  of  the  moment,  without  much  time  to 
reflect  upon  them  or  to  investigate  them.  If  he 
comes  from  the  High  Court,  or  is  specially  engaged 
for  the  case  from  another  court,  even  though  the 
line  of  cross-examination  suggested  is  not  the 
one  which  he  himself  would  prefer  to  adopt  if  he 
followed  his  own  judgment,  his  hand  is  forced  by 
the  instructions,  and  the  express  requests  which 
he  receives,  and  by  the  example  followed, 
unchecked  from  the  Bench,  by  the  other  side. 
He  feels  that  he  will  incur  the  censure  of  his 
client  for  having  refused  to  do  his  best,  or  in  anv 
case  leave  behind  a  feeling  of  dissatisfaction  that 
more  might  have  been  done.  The  result  is  that 
cross-examination  to  credit  is  often  baseless, 
useless,   immaterial,   and  offensive. 

The  remedy  for  this  sort  of  thing  where  it 
exists  rests  with  the  Bench,  and  with  the  more 
experienced  members  of  the  Bar.  There  are  many 
ways  of  dealing  with  improper  cross-examination. 
One  very  effective  one  is  to  apply  strictly  the  rule 
that   in    cross-examination   to   credit,     the    cross- 
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examiner  is  bound  by  the  witness'  answer.  He 
cannot  call  evidence  to  contradict  it,  and  if  it  fails 
in  its  object  and  the  witness  repudiates  the  sugges- 
tions put  to  him,  the  inference  ought  to  be  very 
strong  against  the  cross-examining  side,  that 
evidence,  which  cannot  be  met  and  refuted  without 
baseless  and  offensive  attempts  at  discrediting  the 
witness  by  resorting  to  topics  which  have  no  bear- 
ing on  the  case,  is  probably  correct.  Another 
effective  method  is  the  disciplinary  one  of  visiting 
either  reproof  or  even  worse  upon  the  advocate 
who  not  only  wastes  time  by  conduct  of  that  kind 
but  who  also  takes  advantage  of  his  position  to 
throw  mud  at  respectable  witnesses  without 
sufficient  instructions  to  justify  it.  A  Judge  can 
always  demand  to  know  upon  what  instructions 
offensive  questions  to  credit  are  being  put.  It  is 
his  duty  to  the  public  at  large,  as  well  as  to  the 
witness  and  to  the  other  side,  to  protect  the 
witness.  And  a  firm  Judge,  who  will  hold  the 
reins,  and  as  we  used  to  say,  "  keep  the  ring " 
can  soon  obtain  sufficient  control  over  his  Bar  to 
prevent  gross  abuses,  and  keep  excessive  zeal  in 
check.  The  Bar  can  lend  aid  not  less  effective 
than  Bench.  If  the  strong  men  who  have  secured 
positions  in  their  profession  which  enable  them  to 
take  the  line  which  they  know  to  be  right,  would 
only  set  an  example  to  their  weaker  brethren  and 
refuse  to  do  the  bidding  of  their  client  on  such 
occasions,  until  they  have  satisfied  themselves  by 
inquiry  that  the  proposed  cross-examination  to 
credit  is  prima  facie  justifiable,  the  practice  itself 
would  become  in  a  measure  discredited,  and  the 
hands  of  the  Judge  would  be  enormously  streng- 
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thened.  Once  it  is  realized  that  futile  and 
ungentlemanly  methods  of  cross-examination  will 
not  pay,  and  recoil  upon  their  author's  head,  they 
will  soon  cease  to  be  regarded  as  either  legitimate 
or  wise. 

Equally    foolish    and    futile    is    the    method 
sometimes    adopted    in    cross-examination    to    get 
witnesses  to  contradict  one  another  on  some  petty 
non-essential  point.     Every  one  knows  that  in  an 
incident  which  happens  quickly  and  unexpectedly 
when  the  main  actors  are,  so  to  speak,  in  motion, 
such  as  an  accident  case,  or  a  fight,  or  an  assault, 
the  human  mind  is  so  constituted    that    no    two 
persons  see  the  same  series  of  incidents  precisely  in 
the  same  way.     A    great    Scottish    lecturer     once 
arranged   that  during  one   of  his  lectures  a  man 
should  enter  the  room  and  hand  him  a  piece  of 
paper,  make  some  observation,  and  after  doing  one 
or  two  other  trivial  acts,    leave    the    place.     He 
then  set  his  pupils  to  write  out  their  own  account 
of  what  they  had  witnessed.     There  was  a  large 
body  of  eye-witnesses  present,  but  no  two  accounts 
exactly  corresponded.     The  business  of  the  cross- 
examiner  is  to  show,  either  by  admissions,  or  by 
evidence,  dealing  with  essentials,  that  the  witness' 
evidence  cannot  be  accepted.     But  unless  he  can 
break    him    down    on    essentials,    or    destroy    his 
character  as  a  reputable  person,  he  had  better  sit 
down  as  soon  as  possible.     The  longer  he  goes 
on   with  his   cross-examination,   the   more  he  will 
strengthen  the  witness'  evidence,    and    the    more 
foolish  he  will   make  himself  appear.     If   Bench 
and   Bar  alike  were  to  take  a  broader  and  more 
lofty  view  of  the  object,  and  the  legitimate  limits 
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of  cross-examination,  it  is  probable  that  a  good 
deal  of  valuable  time  would  be  saved,  which  is  at 
present  wasted  in  the  district  courts. 

The   absolute   confidence   which   must  neces- 
sarily exist  between  the  legal  adviser  and  his  client 
is  fully  recognized  by  the  law  itself,  and  of  course 
approved  by  the  public.     Communications  between 
them  are  absolutely  privileged,  and  the  privilege 
can  only  be  abandoned  by  the  client.     An  advocate 
is  guilty  of  no  misconduct,  or  contempt  of  court, 
for  refusing  to  disclose  his   client's  whereabouts, 
even  though  he  is  a  fugitive  from  justice.     More 
than  that,  if  he  did  so,  he  would  be  guilty  of  gross 
unprofessional    conduct.        No    privilege     is     of 
greater  importance  than  this,  and  no  privilege  is 
more  strictly  guarded  by    the    law.     The    lawyer, 
•who    deliberately    for    some    motive    of    his    own, 
disclosed     a    privileged    communication    received 
from  his  client,  ought  certainly  to  be  struck  off  the 
roll,  and  deprived  for    all    time    of    the   right   to 
practise.       The    greater    reason    there    was     for 
thinking  that  the  public  interest  was  served  by  the 
disclosure,  the  less  pardonable  the  offence.     Even 
when  the  relationship  of  legal  adviser  is  terminated, 
the  privilege  still  attaches  to  information  obtained 
while  it  existed.     But  of  course  it  is  strictly  limited 
to   information   obtained   through   the  relationship 
and  arising  out  of  it.     A  lawyer    and    his    client 
might  be  travelling  together    on    business;    there 
would   be   nothing   to   prevent  the   lawyer    giving 
information    against    his    client    if    he    saw    him 
deliberately  strike  some  one,  or  commit  some  petty 
theft.     In  England,  of  course,  the  direct  relation- 
ship between  the  advocate  and  the  client  is  very 
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slight.  Theoretically  it  does  not  exist.  Practi- 
cally it  is  only  through  the  solicitor,  and  as  a  means 
of  mutual  assistance  in  the  preparation  of  the  case, 
that  it  takes  place.  Nice  points  arise  from  time 
to  time  in  the  life  of  a  busy  advocate,  when  his 
personal  interest  may  seem  to  conflict  with  his  duty. 
Suppose,  for  example,  that  an  advocate  is 
consulted  in  conference  by  the  solicitor,  or  the 
secretary  of  a  public  company,  about  a  sudden 
crisis  in  the  affairs  of  the  company  which  will 
inevitably  cause  an  enormous  fall  in  the  shares,  of 
which  the  advocate  holds,  as  beneficial  owner 
unknown  to  his  clients,  a  very  large  interest.  The 
coming  crisis  means  in  all  probability  the  loss  of 
all  his  life's  savings  and  the  serious  risk  of  his 
wife  and  family  being  left  eventually  unprovided 
for.  Is  the  advocate  entitled  to  use  the  knowledge 
and  get  rid  of  his  shares  ?  Unquestionably  he  is 
not.  I  have  heard  the  point  often  discussed,  and 
I  have  known  some  men  express  considerable 
doubt  about  it.  Some  have  said  that  in  the 
ordinary  case  the  advocate  has  theoretically  no  right 
to  use  the  information,  but  that  if  he  can  save  his 
family  from  ruin  he  may.  This,  of  course,  is  pure 
opportunism.  Possibly  many  would  do  it.  But 
it  would  be  impossible  to  justify  their  conduct 
professionally,  and  if  it  were  discovered  they 
would  have  to  go.  The  real  answer  to  the  problem 
is  that  the  advocate  ought  not  to  advise  a  public 
company  in  which  he  has  a  large  interest.  There 
is  no  rule  about  this,  but  it  is  clearly  the  soundest 
course.  The  fact  that  he  was  deeply  interested 
financially  might  well  be  a  strong  recommendation 
to  the  particular  advocate  in  the  eyes  of  the  officials 
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,of  the  company.  But  the  prudent  man  ought  to 
realize  that  the  moment  may  come  when  it  is  no 
longer  possible  for  him,  fairly  to  himself,  to  do 
his  duty  to  his  client. 

The  ideal   position  of  the  advocate  is  to  be 
absolutely  independent    of    hi's   client,   the   cause, 
and  the  result.     It  is  to    preserve    that    absolute 
independence  that  counsel's  fees  in  England  are 
treated  as  honoraria.    There  is  no  contract  between 
the  advocate  and  the  client.     He  is  bound  only  by 
moral     obligations.     He   can  never    sue    for    his 
fees;  he  can  never  be  sued  for  negligence.     The 
advocate  ought  not  to  have  even  the  remotest  tie 
with  his  client,  financial  or  otherwise.     Most  men 
of    experience    will    endorse    the    view    that    an 
advocate  will  do  well,  both  in  the  interest  of  his 
client,   and  in  his  own,   steadily  to  refuse  on  all 
occasions  to  appear  in  any  suit  to  which  a  relation, 
or   an   intimate   acquaintance   is   a   party.     If   the 
personal  honour,  or  credit  of  his  friend  is  likely 
to  be  challenged,   there  can  be  no  question  that 
it  is  best  for  both  that  he  should  be  out  of  it. 
The  only  way  to  avoid  making  a  mistake  which 
you  may  discover  too  late  to  be  able  to  rectify 
it,  is  to  make  an  absolute  rule  to  cover  all  cases 
and  to  abide  by  it. 

No  man  can  be  sure  of  being  complete 
master  of  himself  on  all  occasions.  I  remember 
hearing  a  case  in  which  a  rather  near  connection 
of  one  of  the  Judges  had  to  be  tried  for  a  serious 
criminal  offence.  It  fell  to  the  lot  of  one  of  his 
brother  Judges  who  was  remarkable  for  his  sterling 
honesty  of  purpose,  and  his  detestation  of  humbug, 
to  try  the  case.     It  was  a  distasteful  task,  but  it 
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had  to  be  done.  In  fact,  the  case  was  a  thin  one. 
But  so  anxious  was  the  Judge  to  do  nothing  which 
could  conceivably  appear  as  unduly  favourable 
to  the  accused,  or  which  might  create  suspicion  that 
his  sympathies  were  enlisted  on  the  prisoner's 
behalf,  that  by  general  consent  he  was  always  said 
to  have  very  nearly  secured  a  conviction  which 
the  evidence  really  would  not  have  justified. 

Yet  there  are  instances  which  must  occur  in 
the    course    of    every    practitioner's    experience, 
particularly  in  the  criminal  law  when  it  is  far  from 
easy  to  decide  where  the  duty  to  the  client  ceases, 
or  is  over-ridden  by  some  competing  claim  in  the 
interest    of    justice.     It    was    once    related    how 
counsel  felt  himself  compelled  to  break  the  solemn 
confidence  of  his  client.     He  had  defended  him 
for    murder.     The    accused    was    the    last    person 
seen  with  a  woman,  who  was  picked  up  dead  in  the 
streets  of  a  large  town,  in  the  small  hours  of  the 
morning,    having    been    apparently    murdered    by 
brutal  violence.     After  the  trial,  a  surgeon,   who 
had  studied  the  details  of  the  case,  wrote  to  the 
Judge  and  argued  that  the  evidence  was  consistent 
with  the  woman  having  been  knocked  down  in  the 
street    and    run    over    by    a   heavy   vehicle.     The 
Judge  sent  for  his  notes;  studied  them  in  the  light 
of  this  new  suggestion;  and  eventually  wrote  to 
the   defending  counsel   saying  that  there   seemed 
much  to  be  said  for  the  theory,   and  that  rather 
than  risk  the  death  of  a  possibly  innocent,  though 
lawfully  convicted  man,  he  was  prepared  to  recom- 
mend  the   Home   Secretary  to  reprieve  the   man, 
if  he,   the   counsel,   would   interest    himself,    and 
petition  the  executive  on  his  behalf.     The  counsel 
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replied  that  he  regretted  his  inability  to  intervene, 
but  his  client  had  confessed  his  guilt  before  the 
trial. 

This  would  seem  to  have  been  a  breach  of 
professional  confidence.  Still,  the  case  was  over. 
The  man  was  in  a  condemned  cell  awaiting  death. 
No  more  could  be  done  for  him  except  by  extra- 
judicial interference.  The  counsel  could  not,  in 
his  conscience,  permit  himself  to  interfere,  or 
approach  the  executive  for  a  pardon  on  behalf  of 
a  man  he  believed  to  be  guilty,  and  to  have  been 
lawfully  convicted.  He  felt,  moreover,  that  it 
was  difficult  to  reply  to  the  Judge's  invitation, 
without  either  stating  the  truth,  or  appearing  both 
discourteous  and  mysterious.  A  point-blank 
refusal  to  co-operate  however  framed  would  have 
produced  the  same  effect  upon  the  Judge's  mind, 
and  would  have  left  the  counsel  open  to  the  charge 
of  want  of  courtesy  and  candour,  without  preserv- 
ing him  from  the  complaint  of  breach  of  confidence. 
Rightly  or  wrongly  that  was  the  justification  put 
forward. 


CHAPTER  III. 

The  Opening. 

*'  Indian  thought  and  literature,"  wrote  a  great 
authority  on  India,  "  is  elaborately  inaccurate ;  it 
is  supremely  and  deliberately  careless  of  all 
precision  in  magnitude,  number,  and  time.  The 
Indian  intellect  stands  in  need,  beyond  everything 
else,  of  stricter  criteria  of  truth.  It  requires  to 
be  hardened  and  braced,  and  scientific  teaching  is 
the  tonic  which  its  infirmities  call  for."  This 
criticism  has  been  justified  with  singular  signifi- 
cance by  the  success  of  those  who  have  devoted 
themselves  to  the  study  and  practice  of  the  exact 
sciences.  The  best  results  of  education  in  India 
are  seen  in  the  surgeons  and  in  the  judges,  not  in 
those  whose  education  has  been  merely  literary. 
I  have  been  constantly  struck  by  the  high  standard 
of  precise  and  lucid  statement,  and  by  the 
signs  of  well-balanced  calculation,  and  apparent 
accuracy,  which  have  characterized  the  general 
run  of  the  judgments  delivered  by  Munsifs  which 
have  come  before  me  as  an  Appellate  Court  in 
Allahabad.  On  the  other  hand  I  have  been  con- 
stantly surprised  by  the  cheerful  indifference  to 
dates  and  chronological  sequence  with  which  a  large 
number  of  experienced  advocates  would  open  an 
appeal  in  a  case  of  some  complication.  It  was  not 
carelessness,  or  idleness;  the  knowledge  of  all  the 
essential  facts  was  there;  the  order  of  events  was 


38  THE  ADVOCATE. 

often  correctly  stated;  the  arrangement  of  the 
opening  statement  accurately  reflected  the  point 
of  law  on  which  they  sought  a  decision.  It  was 
simply  a  habit  of  mind.  The  arrangement  may 
have  been  correct.  At  any  rate  it  was  the  arrange- 
ment with  which  they  had  familiarized  themselves 
from  their  instructions,  and  which  gave  birth  to 
their  argument.  The  accurate  checking  of  the 
arrangement,  by  labelling  each  event  with  its  date, 
so  that  there  could  be  no  mistake  of  identity  was  a 
method  which  seemed  foreign  to  them. 

The  advantage  of  giving  dates  is  of  course 
obvious.  It  enables  each  step  in  the  recital  to  be 
checked  by  the  other  side,  and  by  the  court.  It 
secures  a  record  upon  the  Judge's  note  of  the 
chronological  order,  any  mistake  in  which  can  be 
quickly  detected  and  easily  corrected.  To  the 
ordinary  mind,  certainly  to  the  mind  trained  by 
many  years'  practice  in  the  English  courts,  dates 
are  perhaps  the  best  media  for  securing  the 
retention  by  the  memory  of  the  sequence  of  events, 
and  their  logical  consequences.  An  Englishman, 
it  was  once  said,  will  bow  down  before  a  fact. 
But  to  an  English  lawyer  the  deification  is 
incomplete  unless  the  fact  is  dated.  "  Would  you 
mind,"  an  English  Judge  once  complained  to 
counsel,  *'  adopting  some  order  in  your  statement. 
It  does  not  matter  what,  though  I  should  prefer  it 
to  be  chronological." 

Of  course  a  virtue  can  be  carried  to  excess. 
There  is  a  good  story  of  a  rebuke  neatly  adminis- 
tered by  a  member  of  the  Bar  in  the  United 
Provinces,  to  a  Judge  who  was  notoriously 
meticulous,  and  unnecessarily  particular  about  dates 
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that  really  mattered  nothing.  "  Have  you  the 
date  of  that"  ?  asked  the  Judge,  when  counsel 
mentioned  a  fact  in  opening.  "  Yes,  my  Lord," 
was  the  cheerful  response,  "  I  can  supply  your 
Lordship  with  all  that  your  Lordship  may  require. 
I  have  compiled  three  lists  of  dates ;  those  that  are 
material,  those  that  may  become  so,  and  those  that 
have  no  bearing  on  the  case  at  all." 

One  of  the  greatest  lawyers  of  his  day,  who 
was  also  a  classical  scholar  and  whose  style  was  a 
model  of  literary  grace — R.  Henn  Collins,  Master 
of  the  Rolls,  and  afterwards  a  Law  Lord, — was  a 
master  of  clear  statement,  and  orderly  arrangement. 
He  would  open  an  appeal  by  propounding  the 
propositions  involved.  Suppose  for  a  moment 
that  he  was  for  the  appellant  in  a  case 
relating  to  a  compromise  by  counsel.  He  would 
begin  by  saying  "  Before  I  detail  to  your 
Lordships  the  relevant  facts  in  this  case,  I  may 
say  that  the  propositions  involved  in  this  appeal 
are  first,  that  counsel  engaged  in  a  suit  have 
a  general  authority  from  their  client  to  enter  into 
a  compromise  of  the  issues  in  dispute,  and  secondly^ 
if  that  view  is  not  established,  that  in  this  parti- 
cular case  the  client  must  be  taken  to  have  known 
the  terms  of  the  compromise  entered  into  on  his 
behalf,  and  to  have  tacitly  assented  to  and  con- 
firmed them." 

Of  course  it  is  not  every  appeal,  by  a  ver>' 
long  way,  which  is  capable  of  such  treatment.  It 
not  infrequently  happens  that  the  case  will  not 
stand  the  test  of  a  compendious  statement  of 
principle,  and  that  the  only  hope  of  securing  a 
sympathetic  hearing  in  the  important  stage  of  the 
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first  few  minutes,  is  by  an  ex  parte  statement  of 
the  facts,  made  without  too  close  a  regard  to  the 
dreary  and  embarrassing  details,  but  clothed  in 
language  judiciously  calculated  to  create  a  strong 
prejudice  against  the  moral  attitude  of  the  respon- 
dents. 

For  the  first  few  minutes  are  of  the  utmost 
importance.  Let  there  be  no  mistake  about  that. 
At  a  trial  with  witnesses,  especially  before  a  jury, 
this  is  really  a  self-evident  proposition.  Opinions 
may  differ  as  to  whether,  before  a  mixed  tribunal 
of  laymen,  it  is  better  tactics  to  open  your  case, 
as  some  experienced  leaders  do,  very  high  and 
start  in  your  audience  a  strong  current  of 
sympathy  with  your  case  which  may  never  be 
stemmed,  and  which  the  laboured  efforts  of  your 
opponent,  when  every  one  is  getting  rather  tired 
of  the  case,  will  only  serve  to  strengthen;  or 
whether  it  is  not  better  on  the  whole  to  begin 
in  a  subdued  and  minor  key  and  let  the  jury 
gradually  learn  from  the  evidence  how  much 
more  serious  your  grievance  really  is,  and  what  a 
reasonable  person  you  are  to  state  it  so  moderately. 
It  all  depends.  Experience  decides  in  each  case, 
and  no  judgment  upon  the  point  can  be  infallible. 
All  that  it  is  safe  to  say  is  that  with  a  lay  tribunal 
at  any  rate  the  plaintiff  by  having  both  the  first, 
and  the  last  word,  is  exceptionally  favoured  by 
the  law.  Of  course,  in  nine  cases  but  of  ten  he 
ought  to  be  on  the  right  side. 

But  the  advantage  of  the  first  word  is 
undeniable  on  all  occasions,  whether  the  court  is 
appellate  or  not,  and  even  in  the  highest  appellate 
court  of  all.     In  a    case    in    which    the    highest 
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tribunal,  if  it  did  not  actually  alter  the  existing 
law  in  favour  of  an  appellant  who  had  undoubted 
merits  on  his  side,  certainly  introduced  a  develop- 
ment which  was  inconsistent  with  principles  held 
for  many  years,  the  appellant's  leading  counsel 
advised  an  appeal  as  a  sort  of  off-chance,  pointing 
out  that  the  appellant  would  have  the  benefit  of 
the  first  word.  The  whole  tenor  of  the  argument 
after  the  first  half-hour,  and  the  result  ultimately 
reached,  fully  justified  the  advice. 

The  skill  of  the  advocate  consists  very  largely 
in  deciding  what  is  his  best  point,  and  in  getting 
it  into  the  mind  of  the  tribunal  at  the  earliest 
possible  moment,  unobscured  by  other  considera- 
tions. This  task  should  be  the  main  object  of  the 
defendant's  counsel.  In  his  case  it  requires 
exceptionally  skilful  handling.  It  has  to  be 
performed  without  unduly  interrupting  his  oppon- 
ent, or  invoking  a  rebuke  from  the  tribunal;  it 
should  be  done  without  any  appearance  of  undue 
haste,  or  anxiety,  but  it  must  be  done  effectively 
and  accurately,  or  it  is  apt  to  recoil  on  the  head 
of  the  client  and  to  end  in  disaster.  But  the  open- 
ing statement  has  all  the  advantages  on  its  side. 
It  ought  at  least  to  draw  first  blood.  And  it  ought 
to  convey  the  impression  that  the  plain  principle 
relied  upon  is  decisive  of  the  case,  and  that  the 
various  answers  suggested  by  the  respondent  are 
mere  attempts  to  avoid  what  cannot  be  destroyed. 

Obviously  one  good  point  is  better  than  ten 
doubtful  ones.  It  is  related  that  a  French  King 
once  paid  a  visit  to  a  provincial  town,  and  was 
dissatisfied  with  the  reception  accorded  to  him. 
He  sent  for  the   Mayor,  and  demanded  to  know 
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why  no  bells  had  been  rung  to  celebrate  his  arrival. 
The  poor  Mayor  explained  that    there    had    been 
many  difficulties  to  contend  with.     The  first  reason 
was  that  the  town  possessed  no  bells.    The  King  at 
once  observed  that  under    the    circumstances    he 
would  not  trouble  him  for  the  others.     There  are, 
of  course,  exceptions  to  every  rule,   and   I  have 
heard  a  case  conducted  with  success  by  an  advocate 
who,   while  full   of  the  justice  of  his  cause,   was 
painfully  conscious  of  the  difficulty  of  stating  the 
principle  which  really  entitled  it  to  prevail.     But 
by  an  adroit  combination  of  several  plausible  and 
apparently   appropriate   propositions   he   was   able 
to    produce    such    an    impression     of     invincible 
rectitude,  that  his  bewildered  opponent,  suddenly 
finding  himself  called  upon  by  an  adverse  tribunal 
to  justify  his  position,  was  at  a  loss  to  determine 
which  of  the  various  conflicting  elements  had  been 
the    most    potent    in    creating    the    unfavourable 
impression     against    him.       He    soon     began    to 
flounder  amidst  a  variety    of    assertions,    none    of 
which  seemed  by  itself  to    be    adequate    for    the 
emergency.     As    each    of    them    in    its    turn    was 
quietly  demolished,  the  unfortunate  advocate  found 
the  ground  gradually  slipping    from    under    him 
until  at  last  he  was  left  defenceless  and  defeated 
in   a  cause   which,   taken   as  a  whole,   seemed   to 
contain  no  flaw.     Such  cases  are  by  no  means  rare, 
and  it  is  not  improbable  that  had  the  positions  been 
reversed,  an  effective  opening  from  the  side  thus 
defeated  would  have  produced  the  same  disastrous 
results  to  the  successful  party. 

"  My  Lord,"  said  an  unfortunate  junior  upon 
one   occasion   when    he    found    himself    slipping 
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irrevocably  away  from  a  position  he  had  believed 
to  be  impregnable,  "  all  I  can  say  is  that  my  learned 
friend  told  me  in  the  robing-room  that  he  had  no 
case."  Unless  you  know  your  opponent  very  well 
indeed,  and  have  yourself  acquired  a  ripe 
experience,  it  is  much  better  to  work  out  your  own 
view  of  your  own  case  in  your  own  way,  with  any 
assistance  of  course  which  a  friend  may  be  ready 
to  give  you  by  his  advice  if  you  seek  it,  but  without 
reference  to  any  view  your  opponent  may  either 
unguardedly,  or  with  "  malice  aforethought,"  or 
with  imperfect  instructions,  happen  to  convey  to 
you  in  a  moment  of  casual  confidence. 

Always  carefully  select  not  only  the  order  but 
the  phrasing  of  your  opening  statement  if  you 
really  intend  it  to  be  a  strong  card  in  your  hand. 
A  lapse  into  inaccuracy,  a  false  step,  an  important 
fact  misstated  and  promptly  corrected  by  the 
other  side;  any  one  of  these,  or  other  similar 
incidents,  may  easily  create  an  unjust  impression 
upon  the  Bench.  It  will  look  as  though  you  are 
out  of  sympathy  with  your  case,  and  that  it  is  not 
worth  your  while  taking  much  trouble  with  it.  In 
any  case  you  give  your  opponent  an  opportunity  to 
jump  in  with  some  correction,  of  which  he  is  not 
likely  to  be  slow  in  availing  himself.  Sloven- 
liness may  provoke  antipathy,  or  ridicule  which 
is  worse. 

I  remember  a  young  junior  opening  a  case  by 
telling  the  jury  that  the  facts  were  somewhat 
remarkable  but  were  capable  of  being  simply 
stated.  "  My  client,"  he  proceeded,  "  upon  the 
morning  in  question  went  to  his  work  leaving  his 
wife   and  his  watch  hanging  upon   a  nail   in   the 
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kitchen."  It  was  of  no  great  consequence,  but 
throughout  the  case  this  untoward  mistake  hung 
like  a  cloud  over  its  author. 

It  is  essential,  before  you  open,  to  make  up 
your  mind  which  is  your  strong  point,  and  which  is 
your  opponent's  weakest.  This  work,  of  course, 
ought  to  be  done  in  the  consultation  room.  In 
witness  actions  you  cannot  take  too  much  trouble  to 
clear  away  doubts  and  get  to  the  bottom  of  anything 
which  appears  uncertain  before  you  open.  Leave 
nothing  to  chance.  The  better  your  case  looks,  the 
more  necessary  it  is  to  probe  it  to  the  bottom.  If  you 
have  an  opponent  worth  his  salt  and  your  case 
looks  all  over  a  winner,  it  is  not  unlikely  that  there 
is  some  point  behind  it  which  you  have  not  seen. 
*'  You  must  try  and  find  out  what  the  enemy  are 
doing  on  the  other  side  of  the  hill."  This  work  in 
the  consultation  room  is  of  the  greatest  importance. 
"  Pavement  work,"  a  friend  of  mine  used  to  call  it. 
He  was  very  fond  of  pointing  out  how  often 
it  happened,  when  a  case  came  to  one  not  fully 
prepared,  and  too  late  for  "  pavement  work,"  that 
you  went  into  court  full  of  hopes,  with  a  bag  full  of 
authorities  with  which  to  floor  your  opponent,  and 
then  with  the  first  answer  of  your  client  in  cross- 
examination  "  bang  went  five  points  of  law."  It 
was  all  a  question  of  fact,  but  you  had  no  time 
before  the  case  began  to  get  to  the  bottom  of  it. 

Never  trust  a  statement  from  a  text-book.  I 
have  known  them  supported  by  a  foot-note  contain- 
ing five  or  six  authorities,  not  one  of  which  really 
bore  out  the  exact  statement.  Never  accept  a  text- 
writer's  summary  of  what  a  case  decides.  If  the 
authority  in  question  appears  either  to  be  adverse  to 
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your  argument,  or  to  support  your  case,  go  to  the 
report  itself.     Master  the  facts    of    the    reported 
case.     This  rule  cannot  be  too  strongly  enjoined. 
It  is  essential.     In  nine  cases  out  of  ten  the  facts 
make  all  the  difference.     What  seems    to    be    an 
authority,  may  turn  out  to  be  irrelevant,  or  even  a 
decision  the  other  way,  when  the  facts  are  closely 
examined.     That  is  one  reason  why    dicta    cited 
from  judgments  and  divorced  from  their  context 
are   generally   misleading.     Again,   it  is   in  many 
cases  desirable,   and  sometimes    it    is    absolutely 
necessary,  to  study  very  closely  the  arguments  of 
counsel  in  the  report.     Expressions  used  in  judg- 
ments have  frequently  an  application  which  is  far 
more   limited  than   appears   at   a  first  reading  of 
them,  not  only  because  of  their  context,  but  also 
because  of  the  argument  with  reference  to  which 
they  were  used.     It  has  been  observed  more  than 
once  that  the  statement  of  a  general  principle  of 
law  which   sounds   complete,   comprehensive,   and 
correct,  is  found,  when  called  in  question  in  another 
case,  to  require  supplementing,  or  qualifying.  The 
fact  is  that  the  discussion    in    open    court    of    a 
particular  point,  or  of  a  particular  collocation  of 
questions,  creates  an  atmosphere,  from  which    all 
ideas  about  cognate  questions  intimately  connected 
therewith   are   wholly    excluded.     The    result    is 
that     the     statement     of     the     general     principle 
which  provides  a  solution  of  the  problem   under 
discussion,    may  omit    a    necessary    corollary,    or 
qualification,   which,   being   both   common   ground 
and  irrelevant  to  the  argument,  it  never  occurs  to 
any  one  to  introduce.     But  when  it  is  sought  to- 
adopt  it  and  it  has  to  be  placed  in  new  surround- 
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ings,  it  is  at  once  found  to  require  re-statement 
in  an  altered  form. 

Nothing  of  course  can  justify  the  advocate  in 
deliberately  quoting  dicta  which  he  knows  to  be 
inapplicable.     It    cannot    be    too    often    repeated 
that  he  is  not  entitled  wilfully  to  mislead  the  court. 
Unfortunately  it  is  done,  and  unfortunately  both 
the  opponent  and  the  court,  from  want  of  proper 
care   and   attention,    are    led    astray.     But    more 
often  than  not  the  citation  is  merely  the  result  of 
insufficient  analysis  of  the  authority  from  which  it 
comes,  and  of  a  too  ardent  adoption  of  a  plaus- 
ible and   attractive  argument.     Citations    of    that 
•kind  ought  never  to  be    accepted    either    by    the 
•opponent,    or    by    the    court,    without    a    careful 
examination    of    the    case    from    which     they    are 
taken.     Every  one  is  liable  to  error,  and  whether 
the  error  is  wilful,  or  unconscious,  there  is  only 
one  way  of  checking  it.     The  advocate  has  to  trust 
to  his  acumen  and  adaptability  in  court  to  check 
his  opponent's  citations,  but  it  is  his  duty  to  check 
his  own  before  he  comes  into  court.     It  is  a  sound 
rule,  and  there  ought  to  be  no  exception  to  it,  to 
check  every  statement  from  a  text-book,  or  dictum 
from   a  judgment,   on  which  you   intend  to   rely, 
before  you  put  it  finally  into  your  armoury;  and 
never  to  let  one  pass  which  is  cited  against  you 
either  by  your    opponent,    or    from    the    Bench, 
without  borrowing  as  soon  as  opportunity  offers, 
if  you  cannot  otherwise  obtain  it,  the  book  from 
which  it  is  quoted,   and   carefully  examining   the 
context. 

If  your  case  is  one  of  law  only,  and  you  are 
arguing  before  an    appellate    court   when   all    the 
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facts  have  been  found,  make  a  point  of  getting 
the  exact  facts  slowly  but  firmly  into  the  mind  of 
the  court.  State  them  carefully,  and  clearly,  and 
guard  against  slurring  over  anything.  It  is  better 
to  state  an  important  fact,  or  date,  twice,  and  to 
risk  a  rebuke  or  a  slight  attack  of  judicial  irritation, 
than  to  risk  allowing  the  fact  to  be  overlooked. 
Some  men  will  plunge  straight  away  into  author- 
ities. That  is  all  very  well  if  the  proposition  is  a 
short  and  neat  one,  with  the  facts  in  a  small 
compass,  and  your  opponent's  case  requires  a 
severe  frontal  attack,  with  all  the  weight  of 
precedent,  to  be  thrown  against  it  at  the  earliest 
possible  moment.  But  with  those  rare  exceptions, 
it  is  useless  and  sometimes  dangerous  to  plunge 
into  authorities,  and  to  lead  the  court  through  a 
maze  of  conflicting  judicial  views,  before  you  have 
firmly  established  the  foundation  of  fact  upon 
which  you  hope  to  succeed. 


CHAPTER  IV. 

Preparation  for  Court. 

Much  of  what  has  been  said  about  the  opening- 
obviously  applies  to  the  preparation  of  the  case. 
The  practical  hints  which  one  is  able  to  give  about 
this  important  part  of  the  advocate's  duty  are 
necessarily  few,  and  of  no  great  value  to  practi- 
tioners in  India,  at  any  rate  in  those  provinces 
where  the  profession  has  only  one  branch.  I  am 
an  advocate  for  the  two  branch  system,  where  the 
conditions  are  suitable  for  it.  What  I  mean  is, 
that  it  is  a  comparatively  easy  task  by  abstract 
argument  to  show  its  great  advantages,  and  its 
general  superiority  over  the  rival  system.  But 
after  all,  abstract  argument  is  only  a  series  of 
generalizations  drawn  from  practical  experience, 
and  illustrated  by  particular  instances,  and  the 
moment  you  begin  to  apply  the  argument  to 
conditions  which  are  unsuitable  the  whole  case 
breaks  down.  The  double  branch  system  has 
much  to  recommend  it,  and  where  it  has  firmly 
established  itself  it  would  be  foolish  to  change  it. 
And  if  one  were  breaking  new  ground,  and  estab- 
lishing a  system  where  none  was  yet  in  existence, 
one  would  be  justified,  almost  invariably,  in  giving 
the  double  branch  the  preference.  But  where  the 
single  branch  system  has  grown  up,  and  is  already 
firmly  established,  it  works  so  satisfactorily  on  the 
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whole,  that  the  difficulties  and  disadvantages  of 
attempting  to  substitute  another  system  for  it  out- 
weigh any  drawbacks  which  its  continuance  may 
be  thought  to  involve. 

None  the  less  there  are  certain  general 
principles  which  it  is  important  for  the  practitioner 
to  bear  in  mind,  no  matter  by  which  system  he  works. 
One  of  the  first  is  to  remember  that  it  is  your 
•client's  interests  which  are  at  stake,  and  your  client 
who  has  to  take  the  risk  of  your  mistakes.  What- 
ever blunders  you  may  make  he  is  most  unlikely 
to  turn  round  upon  you  and  seek  redress  for  your 
alleged  negligence.  This  ought  to  make  you  all 
the  more  cautious.  Never  take  a  risk  which  he 
does  not  fully  appreciate  and  is  quite  willing  to 
run,  for  the  sake  of  a  "  sporting  chance,"  and  for 
the  intellectual  pleasure  of  endeavouring  to  pull 
off  a  doubtful  point.  On  questions  of  fact,  of 
course,  you  are  not  bound  to  disbelieve  him.  In 
fact,  if  he  is  confident  though  you  are  not,  you 
ought  to  give  him  the  benefit  of  the  doubt.  But 
that  is  a  very  different  thing  from  swallowing 
wholesale  whatever  he  chooses  to  tell  you.  He 
is  certain  to  magnify  the  facts  in  his  own 
favour,  and  will  probably  ignore  some  which  tell 
against  him,  while  he  will  certainly  minimise,  quite 
unconsciously,  those  which  he  is  forced  to  admit. 
You  cannot  be  too  suspicious,  or  too  sceptical 
about  what  he  tells  you,  or  about  his  supposed 
corroboration,  and  witnesses.  Distrust  them  all. 
You  will  probably  offend,  or  annoy  him.  But  he 
has  not  come  to  you  to  be  flattered  and  exalted. 
If  you  don't  find  him  out,  some  one  else  will  when 
it  is  too  late  to  retrace  your  steps.     And  if  you 
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discover  the  weak  spots,  make  him  settle  if  there 
is  danger  in  fighting. 

That  is  advice  which  I  have  never  hesitated 
to  give  the  young  practitioner.     It    is    better    to 
settle  a  case  in  the  early  stages,  even  though  your 
client  does  not  like  it,   than  to  go  on  and  lose. 
Settle  if  you  are    likely    to    lose.     The    average 
litigant  never  likes  it.     He    has    a    curious    con- 
fidence in  his  own  view,  and  it  is  difficult  for  him 
to  see  any  other.     He  is  apt  to  be  suspicious,  and 
to  think  you  have  some  axe  to  grind  if  you  are  too 
strong    against    him.     He    resents    giving    in.     It 
hurts  his  pride,  and  at  the  moment  he  does  not 
trouble  about  his  pocket.     But  he  will  soon  recover 
from  this  phase,  and  when  he  has  written  his  cheque, 
settled  the  business,  and  returned  to  his  ordinary 
avocation  he  will  soon  forget  the  little  temporary 
injury  to  his  pride,  and  will  see  the  thing    in    a 
calmer  and  more  judicial  spirit,  and  be  thankful  that 
he  took  your  advice.     He  will  realise  in  the  end 
that  you  have  probably  saved  him   much  money 
and  trouble,  that  you  did  it  in  his  interest  alone, 
and  that  it  was  really  against  yours,  and  he  will 
not  merely  be  grateful,  but  what  is  more,  he  will 
tell  his  friends  all  about  it,  and  assure  them  that 
by  consulting  you  they  will  get  sound,  disinterested 
advice,  and  not  be  run  into  an  expensive  fight  for 
nothing.     I   have  seen  this  so  often  that  I  have 
no  doubt  about  it.     It  does  not    pay    either    the 
client,  or  the  lawyer  to  fight  for  the  sake  of  fighting. 
This  seems  so  obvious  as  to  be  a  mere  platitude, 
but  it  must  be  acknowledged  that  there  are  many 
young  practitioners,  who  are  much  tempted,  when 
they  get  a  client  full  of  fight,  to    let    him    fight 


PREPARATION  FOR  COURT.        51 

regardless  of  consequences  to  him,  and  to  their 
own  immediate  profit.  It  is  a  short-sighted  policy 
from  every  point  of  view. 

I  had  once  in  my  own  practice  to  advise  a 
lady  who  had  issued  a  writ  for  slander.  She  lived 
in  a  small  provincial  gossipy  town.  She  had  fair 
means,  and  nothing  to  do.  She  had  the  misfortune 
to  possess  a  very  ordinary  name,  and  a  woman  of 
her  name  had  recently  left  the  place  with  numer- 
ous debts,  and  not  unnaturally  an  indifferent 
reputation  amongst  the  tradespeople.  There  had 
undoubtedly  been  a  great  deal  of  unfair,  foolish, 
and  possibly  malicious  talk  about  my  client,  which 
had  caused  her  much  annoyance.  But  the  authors 
were  as  difficult  to  trace,  as  the  expressions  used 
were  difficult  to  fix.  Those  of  them  which 
appeared  to  be  at  all  actionable  were  incapable  of 
proof.  Those  of  which  clear  evidence  was  forth- 
coming against  one  or  other  of  the  suspected 
persons,  were  so  far  removed  from  actionable 
language  that  to  proceed  upon  them  was  to  court 
disaster.  No  one,  however  timorous  about  being 
dragged  into  court,  would  be  frightened  by  them. 
To  strike  with  such  insufficient  material  would  not 
only  be  to  miss  the  mark,  but  would  render  further 
detective  work  to  obtain  really  satisfactory  evidence 
quite  useless.  I  pointed  all  this  out  to  her  per- 
sonally. I  argued  with  her  for  nearly  an  hour,  and 
finally  she  unwillingly  yielded,  and  consented  to 
drop  all  thought  of  proceedings  for  the  moment. 
The  decision  was  an  awful  wrench.  I  could  see 
that  she  was  more  than  disappointed,  and  I 
doubted  whether  she  would  adhere  to  it.  Shortly 
afterwards  I  heard  that  the  same  night,  not  many 
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hours  after  leaving  my  chambers,  she  died  in  her 
bed  of  heart  failure.  The  incident  haunted  me, 
not  unnaturally,  for  a  considerable  time.  No 
doubt  she  was  in  a  weak  state  of  health,  though 
nothing  more  than  nervous  excitement  was 
apparent.  The  journey  to  town,  the  visit  to  her 
lawyers,  and  then  to  my  chambers,  all  contributed 
no  doubt  to  work  upon  a  nervous  system,  which 
had  doubtless  been  subjected  to  a  severe  strain  by 
the  sort  of  petty  persecution  she  had  undergone. 
And  the  blow  of  finding  her  counsel  so  unsym- 
pathetic, and  the  effort  of  giving  in  may  have  been 
the  coup  de  grace  to  the  poor  soul's  weakened  organ. 
I  do  not  ignore  the  fact  that  there  is  a  large 
class  of  litigants  who  are  determined  to  fight,  at 
all  costs,  so  long  as  they  have  an  open  chance  of 
success,  and  who  would  rather  fight  on  to  the 
bitter  end,  and  get  a  clear  and  unmistakable 
finding  against  them,  which  they  are  compelled  to 
accept  as  final,  whether  they  like  it  or  not,  than 
throw  up  the  sponge,  and  live  on  haunted  by 
the  notion  that  if  only  they  had  had  pluck  enough 
they  would  have  won.  That  sort  of  client  is  an 
entirely  different  matter.  In  the  first  place,  it  is 
to  be  assumed  that  he  is  not  clearly  wrong,  and  that 
even  though  the  odds  are  against  him,  he  has  a 
real  chance  of  success.  In  those  cases,  once 
having  decided  upon  a  fight,  there  is  only  one 
thing  to  be  done,  fight  hard  right  through.  When 
the  fight  is  proclaimed,  both  parties  are  determined, 
their  cases  are  prepared,  the  day  of  trial  is  at 
hand,  and  all  is  ready  for  the  final  fray,  then  I 
would  say,  do  not  settle  unless  you  are  compelled 
to  do  so.   Every  one  knows  the  Judge,  who  instead 
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of  sitting  still  and  listening,  doing  that  which  it  is 
his  business  to  do,  to  "  hear  and  determine  "  the 
cause,  is  in  a  constant  state  of  restlessness,  and 
seeming  to  pose  as  a  champion  of  peace,  and  a 
heaven-born  arbitrator,  shows  disinclination  to  try 
the  merits,  and  begins  to  use  pressure  upon  the 
Bar  to  "  put  their  heads  together,"  and  make 
terms.  There  are  exceptions  to  every  rule,  and  in 
some  cases  where  the  main  points  are  common 
ground,  or  the  chief  question  of  principle  in  con- 
troversy is  seen  to  have  only  one  possible  outcome, 
the  details  of  working  out  the  decision  which  has, 
for  all  practical  purposes,  already  been  reached 
are  obviously  things  which  the  parties  themselves, 
and  their  legal  advisers,  can  do  better  than  the 
court.  But  these  are  not  the  instances  which  do 
so  much  harm  to  the  profession.  And  my  advice 
is  in  the  general  way,  when  the  case  is  fairly 
started,  and  the  issue  is  hanging  in  the  balance, 
to  have  none  of  these  insidious  attempts  to  avoid 
a  decision.  It  is  this  class  of  settlement  which 
dissatisfies  the  client.  In  the  vast  majority  of 
cases,  neither  party  goes  away  satisfied  with  a 
compromise.  In  the  vast  majority  of  cases,  which 
have  been  heard  out  patiently,  and  decided  fairly, 
both  sides  go  away,  even  though  one  of  them  is 
smarting  under  defeat,  satisfied  that  the  case  has 
been  fully  heard,  and  that  each  has  had  his  chance. 
But  the  compromise  is  too  palpably  for  the  imme- 
diate benefit  of  the  legal  profession.  The  tribunal  is 
relieved  of  a  troublesome  decision,  the  court  list 
is  lightened  of  a  burden,  and  the  busy  practitioners 
who  have  received  their  fees,  and  earned  them  in 
all  but  the  final  task  of  fighting  to  the  finish,  are 
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liberated  to  undertake  fresh  work.  The  client 
sees  all  this  and  understands  it  perfectly,  and  it 
does  more  than  anything  else,  especially  when  it 
happens  before  a  Judge  of  established  reputation, 
and  with  leading  practitioners  on  either  side,  to 
shake  his  belief  in  the  machinery  of  the  courts  of 
justice.  All  this  has  an  English  ring.  It  is 
gathered  from  a  long  experience  in  England,  and 
it  has  a  special  application  to  English  practice. 
But  although  from  all  that  I  have  seen  in  my  short 
experience  of  the  country  I  should  say  that  the 
litigant  in  India  is  the  last  person  ever  to  give  in, 
and  that  the  notion  of  allowing  his  pleader  to  settle 
never  enters  his  head,  the  observations  I  have 
made  may  not  he  without  value  to  the  young 
practitioner  in  India.  In  substance  they  come  to 
no  more  than  this.  Settle  as  quickly  and  as 
cheaply  as  you  can  when  you  are  clearly  wrong. 
Fight  it  out  to  the  bitter  end,  if  the  chances  are 
evenly  balanced,  and  the  fight  has  once  begun  in 
earnest. 

One  of  the  most  important  incidents  in  the 
course  of  preparing  one's  work  for  court  is  the 
consultation.  There  is,  of  course,  a  very  great 
difference  when  the  double  branch  system  is  in 
vogue,  and  when  the  advocate  does  all  the  work  of 
preparation  himself.  In  the  latter  event,  he  is  in 
contact,  either  with  the  client  or  with  his  agent, 
from  the  first,  and  has  various  consultations  with 
him  from  time  to  time.  The  consultation,  properly 
so-called,  is  the  final  consultation  before  going 
into  court,  when  in  all  other  respects  the  case  is 
ready.  For  a  case  in  a  court  of  first  instance,  or 
as  we  say  in  India  on  the  original  side,  this  final 
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consultation  is  of  primary  importance.     In  the  first 
place,   it  is   always   an   advantage,   though  by   no 
means  necessary,  that  the  advocate  should  have  an 
opportunity   of  running   over   his   client   with   his 
eye,   like  the  expert  in  horse-flesh  runs  over  the 
points  of  an  animal  in  which  he  is  proposing  to 
make  a  deal.     There  is  not  the  same  reason  for 
the  client  to  see  the   advocate.      Sometimes  it  is 
attended  with  a  certain  amount  of  risk.   I  remember 
hearing  of  a  man  whose  solicitor  had  engaged  to 
conduct   an   important   and   troublesome    case,   an 
advocate  who  combined  great  learning  and   con- 
siderable power  in  argument,  with  a  most  ungainly 
and      unprepossessing      appearance,      a      halting 
delivery,    and    an    occasional    indifference    to    the 
outward  cleanliness  of  his    person.     After    a    few 
minutes'  perfunctory  conversation  with  his  distin- 
guished counsel,  the  client  suddenly  rose  from  his 
seat,  and  unceremoniously  leaving  the  consultation 
room,  sent  for  his  solicitor  and  asked  him  why  in 
the  world  he  had  thrown  away  his  money  upon  a 
monstrosity    like    that.     The    solicitor    explained 
that  his  merits  were  below  the    surface.     Like    a 
sensible  man  the  client  submitted  to  the  inevitable, 
and  the  case  was  won.    I  remember  hearing  another 
instance  of  a  client,  who  insisted,  before  the  final 
choice  of  counsel  was  made,  upon  seeing  his  man. 
He  was  led  round    the    courts;    took    a    violent 
dislike  to  the  scientific  expert  selected  for  his  case, 
and  wanted  to  have  a  man  whom  he  heard  address- 
ing a  jury,  one  of  the  best  looking    men    in    the 
courts,  with  a  fine  voice  and  presence,  but  about 
as  fit  for  the  particular  job,  as  a  professor  to  lead 
a  charge  of  cavalry. 
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The  great  value  of  the  final  consultation  is  that 
it  enables  the  advocate,  especially  when  he  has  been 
brought  in  at  the  last  moment,  to  put  such  questions 
and  insist  on  such  further  inquiries  as  are  neces- 
sary to  fill  up  the  gaps  which  are  almost  certain  to 
exist.  Few  men  have  the  constructive  ability, 
when  preparing  a  case  of  any  magnitude  from  the 
beginning,  to  piece  it  together  so  as  eventually  to 
present  a  complete  structure  in  which  there  is 
nothing  wanting.  The  fresh  mind  which  comes 
to  it  with  no  preconceived  notions,  and  takes  an 
independent  bird's-eye  view  of  the  thing  as  it  is, 
sees  it  in  more  just  proportions  than  its  author, 
and  is  able  immediately  to  detect  any  hiaUis. 
Never  leave  anything  to  chance,  never  be  satisfied 
with  an  equivocal  reply,  never  leave  the  consulta- 
tion room  with  a  mystery  unprobed,  or  with  a 
doubtful  statement  unquestioned.  If  you  have 
any  doubts,  ask  the  necessary  question ;  if  you  fail 
to  get  the  answer  you  want,  it  is  not  your  fault.  It 
is  the  client's  own  business.  But  the  advocate 
who  has  had  a  reasonable  time  to  prepare  his  case, 
ought  to  regard  it  as  a  serious  reflection  upon 
himself  to  be  asked  in  court  about  a  document 
of  importance  or  some  essential  matter  of  detail, 
and  to  be  driven  to  admit  that  he  has  not 
inquired. 

The  client  no  doubt  regards  this  part  of  the 
business  with  much  impatience.  The  duty  of 
probing  a  case  in  consultation  frequently  involves 
the  asking  of  questions  which  are  apparently 
elementary,  not  to  say  childish,  which  involve  a 
great  deal  of  platitude  and  vain  repetition,  and 
which  as  often  as  not  seem  to  betray    an    undue 
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amount  of  suspicion  in  the  mind  of  the  advocate 
as  to  the  truthfulness  and  honesty  of  his  client. 
In  fact,  the  man  who  wants  to  get  at  the  bottom  of 
anything  in  consultation  which  he  believes  has  not 
been  fully  disclosed,  is  bound  to  adopt  an  attitude 
of  scepticism  and  suspicion  which  is  far  from 
complimentary,  and  is  often  driven  by  the  insuffi- 
ciency of  time  or  by  the  undue  stupidity  of  his 
audience  into  a  state  of  extreme  irritation.  Many 
stories  might  be  told  of  the  cavalier  treatment 
administered  to  their  clients  by  eminent  and  over- 
worked advocates  in  consultation.  The  client 
who  takes  offence  is  extremely  foolish.  It  is  all 
done  in  the  interest  of  his  case  and  for  his  benefit. 
A  man  who  in  such  moments  of  stress  is  imperious 
and  quick-tempered  is  often  the  best  of  fellows 
in  ordinary  social  intercourse  and  his  temporary 
outbreaks  are  merely  the  straining  and  groaning 
of  an  over-worked  machine.  The  points  which 
he  wants  to  clear  up  are  so  familiar  to  him  that 
he  cannot  understand  the  time  which  others  take 
in  understanding  them,  and  he  has  no  patience 
with  the  slow  brain-work  of  the  uninitiated.  On 
the  whole  the  keenest  men  in  consultation  have 
turned  out  to  be  the  best  men  in  court,  and 
in  later  life  among  the  most  successful  on  the 
Bench. 

There  is  one  thing  about  which  some  of  us  at 
the  Bar  used  to  feel  very  strongly,  and  against 
which  I  always  protest.  There  is  a  fashion — it  is 
much  less  commonly  followed  than  it  used  to 
be — for  the  advocate  brought  into  a  case  at  the 
last  moment  to  find  fault  with  every  conceivable 
feature  of  it,  to  lay  down  bad  law  with  the  air  of 
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a.  Lord  Chancellor  giving  judgment,  to  blame  the 
client,  to  discredit  his  story,  to  condemn  wholesale 
•every  one  who  has  assisted  in  preparing  the  case, 
and  finally  to  announce  with  a  hopeless  shake  of 
the  head  that  he  is  at  a  loss  to  know  how  he  can 
be  expected  to  present  such  a  tangled  web  to  a 
reasonable    tribunal,    with    any    hope    of    success. 
This  sort  of  thing  is  of  no  use  to  anybody.     It  is 
not  done  to  serve  any  purpose  in  the  conduct  of 
-the  case.     It  imposes  on  no  one.     If  the  case  is 
won  it  makes  the  advocate   look  a  little   foolish, 
and  if  the  case  is  lost  the  client  is  certain  to  think 
that  his  counsel  had  no  heart  for  it,  and  did  not  do 
his  best.     The  man  who  does  it  intentionally,  and 
I  have  known  it  done  intentionally  over  and  over 
.again,  is  much  mistaken  if  he  really  supposes  that 
his  many  admirers  will   say  once  more  to   them- 
selves  '  what  a  marvellously  clever  fellow !      He 
has  pulled  off  another  hopeless  case  '  !      I  once 
heard  it  retorted  upon   a  man  who  was  boasting 
about  having  pulled  off  an  appeal  which  he  had 
advised   was  a  hopeless   one,   "  Your  client  must 
have  a  poor  idea  of  your  judgment." 

Counsel  who  work  under  the  dual  system  have 
very  little  to  do  with  the  witnesses  in  person. 
Everything  is  put  into  writing  in  the  form  of  a 
"  proof,"  and  although  consultation  is  invaluable 
for  filling  up  blanks,  removing  doubts,  and  supple- 
menting the  proof,  this  ought  all  to  be  done  in 
the  presence  of  the  client  and  solicitor.  It  is  a 
sound  rule  which  I  always  followed,  never  to  see 
a  witness  in  person  to  discuss  his  evidence  before 
the  trial,  with  the  single  and  essential  exception  of 
the  expert.     The  consultation  with  the  expert,  in 
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a  scientific  case,  is  the  most  important  part  of  the 
preparation,  and  so  long  as  anything  remains  to  be 
explained  no  time  spent  upon  it  is  wasted. 
Complete  co-operation  between  counsel  and  his 
expert  witnesses  is  absolutely  essential.  No  harm 
can  be  done  by  it,  for  expert  evidence  is  only  a 
matter  of  opinion;  the  witness  is  really  doing  no 
more  than  giving  instructions,  and  of  course  he 
cannot  affect  the  facts  of  the  case  which  are  to  be 
proved.  Counsel  must  always  studiously  avoid, 
even  through  the  medium  of  the  client,  putting  in 
a  direct  form  the  actual  evidence  which  he  wants 
from  a  witness  to  facts.  All  that  he  ought  to  do 
is  to  indicate  the  point  that  has  to  be  met.  I 
remember  being  told  of  a  case  in  which  a  friend  of 
mine  was  engaged,  where  the  question  involved  was 
whether  the  defendant  knew  of  the  bad  character 
of  a  certain  horse.  He  criticised  the  evidence 
in  consultation  and  pointed  out  that  there  was  no 
proof  of  scienter.  The  solicitor  seemed  a  little 
dull  and  did  not  know  what  was  wanted.  "  Well," 
said  counsel,  "  anything  which  brought  the  fact 
home  to  the  mind  of  the  defendant.  For  example, 
if  he  had  been  present  at  the  sale,  and  must  have 
heard  the  groom,  while  trotting  him  up  and  down, 
-call  out  '  mind  his  heels  '  !  "  It  happened  that 
my  friend  was  eventually  unable  to  appear,  and 
returned  his  brief.  The  case  was  tried  a  good 
while  afterwards,  and  the  counsel  in  question  read 
a  report  of  it  in  the  paper,  and  noticed  to  his 
embarrassment  that  a  new  importation  had 
described  how  in  the  presence  of  the  defendant 
the  horse  had  been  trotted  up  and  down  and  the 
witness  heard  the  groom  call  out  "  mind  his  heels  !" 
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Times  have  changed  enormously  in  the  law 
as  in  everything  else.  Lawyers  of  the  present  day 
are,  I  believe,  more  men  of  business  than  they 
formerly  were.  The  conduct  of  cases  is  more 
business-like,  and  the  arguments  and  speeches  are 
more  practical  and  less  academic.  We  have 
travelled  a  long  way  since  the  days  when  the  old 
Chancery  leader,  shocked  at  the  suggestion  that 
the  client  should  be  fetched  to  explain  in  consulta- 
tion some  point  in  his  affidavit,  declared  that 
he  would  have  "  no  flesh  and  blood  in  his 
chambers." 

There  are  dangers  to  be  avoided.  I  well 
remember  two  incidents  of  which  I  was  the  innocent 
cause,  and  either  of  which  might  have  proved 
more  awkward  than  it  actually  did.  I  had  advised 
a  client  of  mine  to  defend  a  libel  suit.  He  had 
fairly  let  himself  go  upon  the  subject  of  a  profes- 
sional gentleman  whom  he  objected  to  as  a  new 
trustee.  The  correspondence  and  the  occasion  of 
the  incriminating  letter  were  palpably  privileged, 
and  there  was  not  a  suggestion  of  malice.  My 
client  was  blundering  and  perspiring,  but  palpably 
honest.  When  the  case  was  fixed  for  trial — it  was 
to  be  heard  on  circuit — I  had  a  final  consultation 
and  advised  my  client  to  settle.  He  was  not 
unnaturally  dumbfounded,  as  I  had  told  him  to 
fight,  and  that  he  ought  to  win.  The  truth  was 
that  the  Judge,  who  was  stronger  on  facts  than  on 
law,  was  a  very  masterful  person,  but  had  never 
mastered  the  important  distinction  between  having 
an  honest  belief  in  a  state  of  facts,  and  proving 
that  it  was  true.  He  was  particularly  good  at 
pointing  out  the  weak  spots  in  a  case  of  honest 
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belief,  by  trying  it  as  though  it  were    a    case    of 
justification.     Disaster  stared  us  in  the  face,  and 
though   I  was  certain  of  success  in  the  Court  of 
Appeal,  that  stage  was  a    long    way    off,    and    I 
believed  that  the  first  dose  of  litigation  which  he 
was  shortly  to  receive,   would  discourage  my  client 
from  making  further  experiments,  by  an  expensive 
visit  to  the  Court  of  Appeal.     But  he  was  clearly 
entitled    to    an    explanation    and    I    spoke    rather 
candidly  on  the  subject  of  the  real  obstacle  to  our 
chances  of  success  in  the  trial  court.     My  worst 
anticipations    were    realized.      Before    my    client 
entered  the  box,    I    had    been    reminded    in    very 
forcible  language  on  several  occasions  that  I  had 
not  suggested  that  the  statements    were    true.     I 
had  vainly  endeavoured  to  point  out  that  if  I  had 
wished  to  do  so  I  could  not,  because   I  had  not 
pleaded  it,  and  my  defence  was  a  pure  question  of 
law    arising    on    the    correspondence.     My    client 
entered  the  box  in  a  condition  which  presented  a 
marked  contrast  to  the  evident   jubilation    of    the 
plaintiff.     He  was  not  happy,  and  soon  became  an 
easy  target  for  the  joint  efforts  of  the  Judge  and 
the  cross-examining   counsel.     At  last  in   despair 
he  blurted  out  that  the  whole  thing  was  a  mistake, 
and  that  the  case  had  come  to  the  wrong  court. 
I  knew  what  he  meant ;  I  had  no  right  to  intervene ; 
and  I  went  through  ten  seconds  of  intense  agony, 
waiting  for  the  inevitable  demand  for  an  explana- 
tion.    Fortunately  for  me  the  cross-examiner  by 
his    next    question    supplied    his    own    interpreta- 
tion, and  remarking  with  a  sneer,  "  of  course  you 
mean  a  criminal  court,  and    I    agree    with    you," 
passed  on  to  another  point.     The  danger  was  over. 
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It  acted  as  a  salutary  warning  and  I  never  allowed 
the  chance  to  occur  again. 

On  another  occasion  I  was  informed  in  a 
preliminary  conference  by  the  lay  client  that  there 
was  a  witness  on  the  other  side,  who  was  friendly 
with  the  client's  manager.  He  had  been  in  the 
employment  of  the  other  side  at  the  material  time. 
He  was  able  to  give  away  some  very  important 
information  but  he  had  left  his  employment  under 
a  cloud.  "Well,"  I  pointed  out,  "we  can  hardly 
call  him,  but  he  may  be  able  to  give  us  facts  which 
we  can  prove  for  ourselves,  and  if  he  gives  us  a 
signed  statement,  the  other  side  will  hardly  dare 
to  call  him.  If  they  do  we  shall  have  his  admis- 
sions signed;  if  they  don't,  his  absence  will  go 
against  them.  Tell  him  he  will  be  wanted  at  the 
trial,  but  will  probably  never  have  to  go  into  the 
box.  That  is  what  witnesses  like  best  of  all." 
When  the  case  was  ready  for  trial,  I  ascertained 
that  he  had  given  no  proof,  and  was  not  summoned 
as  a  witness,  and  I  dismissed  the  matter  from  my 
mind.  To  my  horror,  in  the  course  of  the  case 
for  the  other  side,  he  was  put  into  the  box,  and 
produced  not  only  a  letter  from  my  client  explain- 
ing carefully  to  him  that  he  would  not  be  required 
to  give  evidence,  provided  he  signed  a  proof,  but 
also  a  draft  proof  written  out  by  my  client  himself, 
and  containing  not  a  word  which  the  witness  could 
vouch  for,  but  a  host  of  wholly  imaginary  matters 
which  unfortunately  could  not  be  reconciled  with 
what  we  were  setting  up,  and  which  threw  an 
awkward  light  upon  the  inner  working  of  my 
client's  mind,  which  at  the  time  he  wrote  the  proof 
ill  reflected  the  actual    case   we    were    advancing. 
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The  astute  witness,  armed  with  these  two  compro- 
mising documents,  had  gone  straight  off  to  the 
solicitors  on  the  other  side,  who  were  themselves 
a  remarkably  astute  firm,  and  obtained  his  price. 
As  it  happened  the  case  was  a  heavy  one,  and  this 
untoward  incident  got  lost  in  the  mass  of  evidence 
and  caused  us  no  more  than  a  temporary  set-back. 
I  learned  afterwards  that  the  solicitor  had  incau- 
tiously left  the  client  to  tackle  the  thing  himself, 
and  that  my  advice  had  been  hopelessly  bungled. 
It  was  no  fault  of  mine  but  I  made  up  my  mind 
never  again  to  advise  the  lay  client  in  quite  such 
detail  over  a  matter  which  required  experienced 
handling. 

One  final  word  of  advice  to  the  advocate  who 
is  preparing  his  case  for  court :  Always  clear  your 
mind,  and  have  available  and  ready  for  use,  the 
form  of  decree  or  order  to  which  you  believe  your- 
self to  be  entitled,  and  if  the  case  takes  a  slightly 
different  turn  but  still  goes  in  your  favour,  be  ready 
with  the  right  decree  when  judgment  has  been 
delivered.  This  is  particularly  desirable  in  the 
case  of  figures  where  a  claim  for  interest  is 
involved.  I  have  heard  it  said  that  the  plaintiff's 
representative  is  the  last  man  to  know  the 
proper  amount  of  the  judgment  or  decree  when 
he  wins.  It  constantly  happens  that  he  does  not 
know.  A  hurried  scramble  has  to  be  made  to  get 
at  some  rough  idea  in  court,  and  points  of  detail 
frequently  get  overlooked  in  the  questions  of 
principle.  So  too  with  orders  for  costs.  See 
what  you  may  have  to  ask  for  before  you  begin. 
And  remember  to  ask  for  everything,  and  to  be 
ready  to  justify  the  demand  when  the  time  comes^ 
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It  may  be  possible  to  get  a  mistake  rectified  after- 
wards, but  it  may  be  impossible,  and  in  either  event 
a  great  deal  of  trouble  and  expense  is  incurred 
which  a  little  care  and  foresight  might  easily  have 
obviated. 


CHAPTER  V. 

Books  to  read. 

In  a  book  of  this  sort  which  has  no  educational 
pretensions,  and  which  is  not  intended  to  compete 
with  the  numerous  "  Guides  to  the  Bar,"  it  would 
be  presumptuous  to  attempt  anything  like  a  lecture 
upon  the  study  of  the  law.  All  that  I  can  hope 
to  do,  in  the  course  of  these  rather  rambling 
jottings,  is  to  throw  out  a  hint  or  two  which  may 
be  useful  to  some  of  the  younger  members  of  my 
audience. 

It  is  a  great  mistake  to  suppose  that  it  is 
necessary  to  know  much  law  in  order  to  achieve 
even  a  considerable  measure  of  success  as  an 
advocate.  I  have  known  some  eminent  leaders  to 
whom  the  little  legal  learning  they  possessed 
seemed  to  be  a  distinct  source  of  embarrassment. 
But  it  is  needless  to  say  that  to  the  great  lawyers 
at  the  head  of  the  profession,  who  are  destined  for 
the  Bench,  or  for  the  conduct  of  great  causes  in 
the  higher  courts,  there  is  no  limit  to  their  scope 
for  learning.  There  is  no  branch  of  the  law,  there 
is  no  kind  of  legal  research,  domestic,  or  inter- 
national, upon  which  they  may  not,  at  any  moment, 
have  to  draw.  The  laws  of  England  and  India 
have  much  in  common.  This  is  true  of  course  of 
all  English-speaking  countries,  but  particularly  so 
of  these  great  portions  of  the  British  Empire. 
The  main  principles  are  the  same,  though  the 
differences  in  form  are  very  great,  and  each  has 
much  to  learn  from  the  other.  It  is  by  no  means 
uncommon  to  find  the  real  lawyer  who  is  also  a 
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busy  practitioner,  quite  familiar  with  the  by-ways 
of  other  legal  systems  than  his  own.  I  confess, 
however,  that  it  caused  me  considerable  surprise 
when  sitting  with  an  Indian  lawyer  in  a  Divisional 
Court  to  hear  Bankruptcy  Appeals,  to  find  that  he 
was  able  to  quote  by  number  the  actual  section 
dealing  with  fraudulent  preferences  in  the  English 
Bankruptcy  Act  of  1883.  Lawyers  in  England  of 
the  present  day  pay  far  more  attention  to  the 
course  of  decisions  in  the  United  States  than  the 
last  generation  thought  of  doing,  and  the  care 
with  which  decisions  by  American  courts  are 
consulted,  and  occasionally  cited,  is  a  marked 
feature  of  the  modern  English  law  text-book. 

The  average  student  has  probably  little  time, 
and  possibly  no  inclination,  to  read  more  than  is 
necessary  to  enable  him  to  face  his  examiners  with 
confidence   and   secure  his   admission   to  the   pro- 
fession.    The  standard  of  legal  knowledge  which 
enables  a  man  to  be  called  to  the  English  Bar  is 
of    course    ridiculously    low.     The    man    who    is 
entitled  to  call  himself  a  barrister  and  by  reason  of 
his    supposed    legal    qualifications    is    chosen    to 
preside  over  his  bench  of  Magistrates,  or  selected 
for  some   important  business    post    for    which    a 
practical   knowledge  of  law  is  considered  a  high 
recommendation,  is  little  else  than  a  pious  fraud. 
In  many  respects  it  is  a  pity  that  it  should  be  so. 
The  centre  of  the  English  legal  profession  ought 
to  be  a  real  University,  and  the  recognized  School 
of  Law  for  the  Empire.     It  is  nothing  of  the  sort, 
and  it  seems  unlikely  that  it  ever  will  be.    Custom 
and  tradition   die  hard.     The  simple  explanation 
is  that  a  call  to  the  Bar  has  always  been  the  recog- 
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nized  avenue  for  the  leisured  classes  to  a  learned 
profession,  and  a  useful  aid  to  a  liberal  education 
in  the  ways  of  the  world  for  the  man  who  comes 
fresh  from  the  University,  with  no  idea  of  working 
for  his  livelihood,  but  a  desire  to  equip  himself 
for  public  life,  or  affairs  in  general.  And  in  this 
respect  it  must  be  acknowledged  that  a  few  years' 
sojourn  in  the  Temple  following  upon  an 
University  education,  and  a  year  or  two  on  the 
Continent,  has  few  equals. 

My  advice  to  the  young  man  who  looks 
forward  to  a  career  at  the  Bar  is  to  be  in  no  hurry 
to  begin  practice.  A  thorough  grounding,  not 
merely  in  law  and  literature,  but  in  the  practical 
side  of  the  world  of  business,  and  a  complete 
mastery  of  some  special  subject,  is  perhaps  the 
best  preparation  of  all.  It  is  astonishing  the* 
variety  of  questions  quite  unconnected  with  law 
with  which  an  advocate  may  have  to  deal  in  the 
course  of  a  year.  There  is  hardly  any  subject, 
which  he  may  happen  to  have  made  his  hobby, 
which  may  not  suddenly  cross  his  professional  path, 
and  give  him  an  opportunity  of  distinguishing 
himself  by  his  ability  to  apply  his  practical 
knowledge.  An  inside  knowledge  of  the  Stock 
Exchange,  or  of  the  Insurance  world;  a  Marine 
Master's  Certificate;  months  of  hard  work  in  an 
engineering  shop;  a  knowledge  of  medicine,  or 
chemistry;  any  one  of  these  is  certain  to  bear  fruit 
in  due  season. 

Even  without  any  hard  application  to  a 
special  subject,  the  man  of  the  world  who  cares 
little  for  books,  but  who  has  knocked  about 
amongst    his    fellow    men,    sharpening    his    wits,. 
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gathering  experience,  and  acquiring  that  invalu- 
able insight  into  human  nature  and  the  workings 
of  the  human  mind  which  comes  so  easily  to  some 
men  provided  they  have  the  opportunity  of  mixing 
with  their  fellows,  will  find  that  his  time  has  not 
been  wasted,  and  that  he  has  weapons  in  his 
armoury  which  will  stand  him  in  good  stead  when 
briefs  begin  to  arrive.  For  this  reason,  I  have 
always  maintained  that  if  a  man  has  no  other 
opportunity  offered  to  him,  and  is  compelled  to  earn 
something  during  the  long  and  anxious  years  of 
waiting,  he  cannot  do  better,  particularly  if  he 
wants  to  work  at  the  English  Bar,  than  to  devote 
himself  to  working  for  the  Press.  The  profession 
of  a  journalist  is  a  liberal  education  in  itself  and  a 
fine  preparation  for  the  life  of  an  advocate. 

All  that  a  man  wants  to  enable  him  to  qualify 
for  the  examinations  is  a  fair  knowledge  of  the 
standard  text-books  on  the  subjects  he  selects,  and 
an  occasional,  if  not  very  regular,  attendance  at 
lectures.  The  paths  to  a  pass  are  well-trodden, 
and  the  choice  to  be  made  between  them  is  not  a 
difiicult  one.  But  the  man  who  wants  to  be,  not 
merely  a  successful  advocate,  but  a  lawyer  as  well, 
and  to  apply  himself  to  a  real  career  as  a  practis- 
ing lawyer  will  soon  find  himself  at  a  serious 
disadvantage,  if  he  confines  himself  merely  to 
practical  training,  and  the  books  which  will  enable 
him  to  satisfy  the  examiners. 

For  giving  a  real  insight  into  the  principles 

of  common   law   there   is   no  book    like    that    of 

O.  W.   Holmes,  junior.     It  is  subtle,    clear,    and 

inspiring.     You  feel  at  once  that  the  writer  has  a 

,  firm  grasp  of  legal  principles,  while  his  persuasive 
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powers  of  reasoning,  and  his  graceful  literary  style 
make  the  perusal  of  his  pages  a  genuine  pleasure. 

Historical  works  are  invaluable  as  a  guide  to 
comparative  law,  and  to  a  true  appreciation  of  the 
changes  and  developments  which  have  taken  place 
in  the  law  in  its  efforts  to  keep  pace  with  modern 
progress.  The  best  of  them  is  "  Reeve's  History,'* 
now  a  very  old,  and  much  neglected  work. 
Another  old,  and  I  should  say  little  read,  work  is 
Chitty's  "  Principles  of  Pleading."  Pleading  is  a 
lost  art  in  England,  and  it  has  never  been 
attempted  in  India.  As  a  general  rule  the  plaint, 
which  stands  for  our  statement  of  claim,  casts  its 
net  wide  enough  to  include  nearly  every  conceiv- 
able relief.  Very  little  attention  is  paid  to 
conciseness,  arrangement,  or  scientific  statement. 
But  any  failure  on  the  part  of  the  plaint  to  raise 
a  possible  point  is  certain  to  be  made  good  by 
the  written  statement,  or  defence.  It  is  practically 
impossible  to  tell  what  the  point  is  upon  which  the 
parties  have  failed  to  agree,  and  which  they 
want  the  court  to  decide  for  them,  by  reading  the 
pleadings.  No  doubt  the  pleaders  have  a  fair 
idea  themselves  before  they  come  to  court,  but  they 
take  care  to  keep  it  to  themselves,  and  it  seldom 
leaks  out  in  the  pleadings  where  it  is  carefully 
concealed  in  the  company  of  a  collection  of 
companions.  The  end  is  achieved  in  India  on  the 
original  side  by  having  issues  settled,  which  is  the 
business  of  the  Judges,  and  a  most  valuable  feature 
of  the  procedure  it  is. 

Pleading  in  England  was  at  one  time  a  high 
art  almost  equal  in  technicality,  precision,  and 
difficulty   to   conveyancing   itself.     As   long   as   it 
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was  kept  in  hand  there  was  no  better  system  for 
defining  the  issues,  concentrating  the  controversy 
upon  the  real  points,  and  confining  the  cause  to 
what  was  really  material  and  essential.     But  it  got 
out  of  hand.     It  became  the  plaything  of  experts, 
the  sport  of  Judges  and  an  end  in  itself.     The 
interests  of  the  parties,  and  the  final  determination 
of  their  rights,  were  lost  sight  of  in  the  rapier-play 
of  skilled  pedants,  and  were  sacrificed  upon  the 
altar  of  academic  proficiency.     I  cannot  remember 
the  reference,  and  I  am  too  far  from  my  old  note- 
books to  hunt  it  down,  but  it  is  not  difficult  to  find 
the    report,    somewhere    in    the    middle    of    last 
century,  of  an  argument  upon  demurrer  in  a  case 
of  distress  damage  feasant,  which  resulted  in  the 
dismissal  of  a  declaration  of  considerable  magni- 
tude which  contained  all  the    relevant    facts    and 
issues  raised  by  the  plaintiff,  upon  the  ground  that 
it  stated  that  the   plaintiff's  cattle  were   "  on   the 
highway,"  and  therefore  did    not    show    that   they 
were  lawfully  there  because  the  only  right  over  the 
highway  was  that  they  should    "  pass    along  "    it. 
The  Judicature  Acts,  the  Rules  of  the  Supreme 
Court,  and  above  all  the  modern  practice  in  Cham- 
bers, enforced  and  extended  by  decisions    in    the 
Courts  of  Appeal,  have  gradually  relaxed  the  old 
strict  rules  to  such  an  extent  that  the  other  extreme 
has  almost  been  reached,  and  much  time,  labour, 
and  money  is  wasted  solely  through  the  laxity  and 
looseness  in  the  original  statement  of  the  case  by 
either  party,   and  the   facility  with  which  amend- 
ment is  permitted.     It  is  impossible  to  deny  that 
the  modern  and   more  business-like    system    has 
brought  mischief  of  its  own.     The  preparation  of 
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cases  is  more  elaborate,  where  the  issues  are  less 
defined,  and  you  have,  so  to  speak,  to  be  ready  for 
almost  anything.  The  conduct  of  cases  has 
become  more  diffuse;  the  feeling  of  responsibility 
on  the  part  of  the  pleader  has  become  less.  Just 
as  almost  anything  will  do  for  a  pleading  as  long 
as  the  facts  are  there,  so  almost  any  one  can  do 
what  is  wanted.  The  average  junior  is  less  skilled, 
and  has  less  inducement  to  use  the  skill  he  has. 
Training  and  practice  in  scientific  pleading  have 
become  superfluous,  and  the  proportion  of  those 
who  seek  to  train  themselves  in  it  is  constantly 
getting  smaller.  It  is  now  a  much  neglected,  and 
an  almost  discredited  art.  It  is  a  great  pity,  and 
it  is  not  unlikely  that  before  very  long  a  sort  of 
reaction  will  set  in.  Sometimes  cases  arrive  in 
the  Court  of  Appeal  in  such  a  tangle  that  the  Judges 
have  to  set  to  work  and  straighten  it  all  out,  and 
from  time  to  time  it  appears  that  no  one  up  to 
that  stage  has  really  worked  out  the  precise  cause 
of  action  alleged  by  the  plaintiff.  The  modern 
system  of  allowing  alternative  reliefs,  and  alter- 
native claims  against  alternative  parties,  results 
occasionally  in  some  one  or  other  getting  hit, 
more  from  bad  luck  than  anything  else,  because 
it  is  clear  that  the  plaintiff  has  a  grievance  of  some 
kind,  and  some  one  ought  clearly  to  be  answerable 
for  it.  It  is  not  so  long  ago  that  I  heard  the 
Master  of  the  Rolls  presiding  in  the  Court  of 
Appeal  complain  that  not  infrequently  a  plaintiff 
alleged  a  beach  of  contract,  but  did  not  seem  to 
know  who  his  contractor  was,  and  after  joining  two 
or  more  defendants  and  even  getting  a  judgment 
against    one    of    them,    could    do    no    more    than 
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suggest,  when  he  arrived  in  the  Court  of  Appeal, 
that  it  was  the  court's  business  to  find  out  with 
whom  he  had  contracted.  This  is  an  exceptional 
instance,  but  it  is  by  no  means  exceptional  to 
hear  of  a  plaintiff  who  has  succeeded  upon  an 
amended  claim,  when  neither  Judge  nor  counsel 
in  the  court  of  first  instance  have  troubled  them- 
selves to  put  into  a  form  of  words  the  actual  amend- 
ment allowed. 

Though  a  scientific  knowledge  of  pleading 
may  not  have  much  scope  nowadays  for  practical 
application,  and  is  not  so  remunerative  as  it  was, 
by  a  very  long  way,  it  is  a  great  mistake  to  ignore 
it  and  to  under-rate  its  value  in  the  training  of  the 
lawyer.  "  Bullen  and  Leake" — the  old  3rd  edition  in 
use  before  the  modern  rules  were  thought  of  is  the 
real  thing  and,  for  a  work  of  its  kind,  has  never  had 
a  rival — is  not  the  sort  of  book  one  can  sit  down 
and  read  from  cover  to  cover.  But  an  intelligent 
and  thorough  study  of  it  will  give  a  man  a  grasp 
of  clear  statement  and  an  insight  into  the  analysis 
of  claims  which  nothing  else  can  do  half  as  well. 
And  the  advice  which  every  member  of  the 
profession  who  has  had  any  practical  experience 
worth  the  name,  will  give  to  any  beginner  who  finds 
himself  confronted  with  a  complicated  story  upon 
which  he  is  asked  either  to  advise,  or  to  frame 
a  claim,  is  to  sit  down  and  put  into  as  few  sentences 
and  paragraphs  as  he  can  a  concise  clear  state- 
ment of  his  cause  of  action.  Reduce  the  facts  to 
an  elementary  form,  analyse  them  and  state  them 
in  the  form  of  a  declaration,  and  then  see  whether 
they  will  fit  into  any  cause  of  action  in  "  Bullen  and 
Leake."     Any  cause  of  action  known  to  the  law  will 
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be  found  stated  and  illustrated  there.  If  you 
cannot  adapt  your  case  to  one  or  other  of  the 
causes  of  action  you  will  find  there,  you  may  be 
sure  that  even  if  you  can  prove  all  your  facts,  you 
ought  to  be  non-suited. 

Smith's  "  Leading  Cases "  is  a  work  whicK 
I  have  always  recommended  my  pupils  to  study. 
It  differs  from  the  majority  of  books  which' 
are  to  be  recommended  for  the  study  of  first 
principles,  in  that  it  is  partly  a  literary  work, 
and  partly  a  book  of  reference.  It  is  not 
easy  to  read  it  straight  through  from  cover  to 
cover.  I  myself  however  devoted  my  first  long 
vacation  to  doing  so,  and  portions  of  it  I  read 
twice.  Throughout  my  practice  at  the  Bar  I 
derived  considerable  benefit  from  having  done  so. 
I  cannot  remember  any  book  of  which  I  was  able 
to  retain  so  much.  One  has  continually  to  consult 
it  during  one's  practice,  at  any  rate  on  common  law 
points,  which  really  constitute  the  main  features  of 
the  work,  and  so  one  renews  one's  acquaintance, 
and  refreshes  one's  memory,  with  its  contents. 
But  there  are  portions  of  it  which  I  am  quite  sure, 
even  if  I  had  never  read  the  book  again,  I  should 
always  have  carried  in  my  memory — I  can  almost 
say  in  my  mind's  eye — in  a  way  in  which  no  other 
book  has  remained  in  my  recollection.  Curiously 
enough  I  find,  and  numbers  of  men  have  told  me 
that  they  had  the  same  experience,  that  there  are 
certain  notes  that  I  remember  with  ease  and  with 
peculiar  accuracy  while  others  have  left  only  a 
faint  impression  behind  them.  In  this  way  the 
book  provides  a  useful  test  to  ascertain  the 
particular  direction  in  which  the  law  student  finds 
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his  natural  bent.     One  great  merit  which  the  book 
possesses  is  that,  having  retained  a  great  grip  upon 
the  profession,  it  has  always  secured  when  a  fresh 
edition  became  necessary  the  assistance,  if  not  the 
entire  handiwork,  of  one    of    the    most    scholarly 
practising  lawyers  of  his  day.     The  motto  to  be 
found  in   Latin  on  its  title-page  is  a  text  which 
ought  to  be  engraved  upon  every  lawyer's  brain. 
*'  It  is  better  to  go  to  the  fountain-head  than  to 
pick  up  the  streams  as  they  pass."     The  man  who 
merely  studies  enough  law  to  pass  his  examination, 
and  thereafter  only  what  is  necessary  from  time 
to  time  to  enable  him  to  argue  his  cases  well,  may 
undoubtedly  acquire  a  very  useful  store  of  know- 
ledge, and  if  he  has  a  good  memory  will  always 
be  able  to  remember  the  leading  cases  which  he  has 
had  to  consult.     But  he  is  little  more  than  a  liter- 
ary bicyclist  who  passes  rapidly  through  a  country 
which  he  has  never  seen  before,  and  takes  away 
with  him  merely  the  recollection  of  a  passing  view. 
The  advocate  in  the  course  of  a  busy  life  will 
come  across  questions  of  every  sort  and  kind,  some 
of  them  involving    for    the    conduct    of    his    case 
special  preparation,  and  a  sort  of  bowing  acquaint- 
ance with  technical  subjects  of  which  he  has  no 
knowledge  of  his  own.     In  order  to  understand  the 
evidence  and  the  points    at  stake    and    to    cross- 
examine    an    expert    witness    with    any    degree   of 
success,  he  will  have  to  cram,  and  to  supplement 
his    cramming    by    having    additional    information 
pumped  into  him  from  time  to  time.     No  one  who 
has  been  through  the  process  will  deny  that  the 
result  is  that  however  successfully  he  may  have 
acquired  what  was   necessary   for  the   moment,   a 
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week  after  the  case  is  finished  the  bulk  of  it  will 
have  been  entirely  forgotten.  All  this  of  course 
is  trite  and  obvious,  but  the  lawyer  falls  so  often 
into  the  temptation  of  thinking  that  he  knows 
something  about  every  subject  and  can  dogmatise 
as  much  as  he  pleases,  that  in  his  case  a  warning 
is  much  needed. 

Another  book  which  cannot  be  seriously 
recommended  as  a  contribution  to  legal  literature 
but  which  to  the  beginner  at  any  rate  and  even  to 
the  more  advanced  student  who  has  no  time  to 
study  Smith's  "  Leading  Cases  "  has  its  points,  is 
Shirley's  "  Common  Law  Cases."  When  I  was  a 
student  it  was  much  read  and  was  particularly 
popular  amongst  the  Indian  students  at  my  Inn,  of 
whom  there  were  a  great  number.  Its  popular 
style,  the  humour  with  which  the  facts  of  the 
leading  cases  are  related,  and  its  light  touch 
throughout  make  it  an  attractive  book  to  the 
student  who  is  making  his  first  effort  at  studying 
cases  first  hand,  and  an  easy  book  for  the  man  who 
is  neither  deeply  interested  nor  very  determined. 
It  is  also  helpful  to  the  memory  and  I  myself  owe 
a  debt  of  gratitude  to  its  pages.  I  believe  in 
later  years  as  case-law  increased  and  fresh  editions 
were  brought  out  the  book  became  more  bulky  and 
rather  lost  its  special  characteristics  :  but  I  have 
not  seen  it  for  a  long  time. 

Once  the  student  has  qualified  himself  by 
passing  his  examination  or  has  mastered  the 
subject  which  he  means  to  take  up  he  should  begin 
to  supplement  his  knowledge  by  the  study  of 
contemporaneous  reports.  I  propose  later  on  to 
offer  a  few  suggestions  upon  the  study  of  case-law. 
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Another  important  task  which  he  should  set 
himself  and  pursue  with  regularity  is  attending 
in  court  to  listen  to  the  arguments  and  judgments 
in  some  appellate  tribunal.  It  is  not  much  good 
listening  to  the  conduct  of  a  case  on  the  original 
side  unless  you  have  read  the  brief  of  one  side 
or  the  other.  The  benefit  of  attendance  in  an 
appellate  court  is  that  the  special  facts  applicable 
to  a  particular  case  have  been  established  more  or 
less  beyond  controversy,  and  the  legal  points  are 
ascertained  and  clear  cut.  It  is  impossible  for  the 
young  advocate  out  of  work,  to  sit  in  his  chambers 
day  after  day  reading  and  waiting  for  briefs  to 
come,  with  an  occasional  gossip  or  heated  argument 
in  the  Bar-room.  He  will  get  stale,  and  probably 
become  extremely  bored  and  he  will  lose  many 
opportunities  of  taking  observations  upon  the 
results  of  which  he  will  be  able  to  make  drafts 
from  time  to  time  in  after-life.  He  had  much 
better  relieve  the  monotony  by  attending  court, 
nc.t  as  an  amusement,  but  as  a  serious  occupation 
interesting  himself  in  the  battle  of  ideas,  studying 
the  tribunal,  watching  the  methods  of  the  men, 
forming  his  own  opinions,  extending  his  acquaint- 
ance, and  always  ready  with  a  helping  hand  if 
need  should  arise  as  it  often  does.  It  is  an 
excellent  plan,  and  I  know  some  lawyers  who  in 
early  days  followed  it  with  success,  either  after 
hearing  an  argument  on  both  sides,  or  after  reading 
the  arguments  in  a  reported  case  and  consulting 
the  cases  cited,  to  sit  down  and  write  off  a  judgment 
of  one's  own.  If  the  opportunity  of  reporting  should 
<ome  in  the  young  man's  way  he  should  seize  it 
with  avidity.     Some  men  of  course  who  have  never 
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had  a  real  chance  of  practising  have  given  up 
everything  to  reporting.  That  is  another  matter, 
and  is  not  the  end  which  a  practising  barrister  has 
in  view.  But  he  will  find  the  work  of  reporting 
from  time  to  time  of  very  real  assistance  until  the 
business  that  he  is  required  to  do  either  for  his 
own  or  other  people's  clients  makes  it  no  longer 
possible  for  him.  Many  eminent  judges  and 
counsel  have  reported  in  their  early  days. 

There  is  one  excellent  story  of  how  a  member  of 
the  Bar  who  had  done  nothing  else  but  report  all  his 
life  and  had  reached  an  advanced  age,  was  promoted 
to  the  County  Court  Bench.  He  had  a  curious 
nervous  affliction  which  produced  an  unconscious 
but  pronounced  grin,  and  constant  shakings  of  the 
head.  He  was  of  a  cheery  disposition  and  always 
saw  the  humorous  side  of  things.  The  result  was 
that  he  was  constantly  either  laughing  or  shaking 
his  head  and  sometimes  both.  The  Master  of  the 
Rolls  who  presided  in  the  court  where  the  reporter 
worked  was  a  great  lawyer  but  a  vain  man.  As 
age  advanced  he  became  less  tolerant  of  contradic- 
tion and  correction,  and  it  is  said  that  the  sight  of 
the  worthy  old  gentleman  sitting  in  front  of  him 
day  after  day  on  the  benches  reserved  for  the  Bar, 
taking  down  his  words  of  wisdom  with  many  a 
shake  of  the  head  and  apparently  convulsed  with 
ill-concealed  merriment,  drove  him  to  such  a 
pitch  of  distraction  that  he  demanded  his  removal 
from  the  Bar  and  induced  the  Lord  Chancellor  to 
provide  him  with  a  satisfactory  solatium  for  the 
destruction  of  the  vested  interest  which  the  reporter 
had  by  this  time  acquired  in  his  seat  in  court. 


CHAPTER  VI. 

Case-Law  and  Case-Worship. 

No  one  can  deny  that  the  main  defect  of  the  law 
in  India  is  the  plethora  of  precedents.  The  Codes 
have  been  on  the  whole  extraordinarily  successful. 
No  piece  of  legislation  has  ever  received  or 
deserved  higher  encomiums  than  the  Indian  Penal 
Code.  India  was  peculiarly  suited  to  the  adoption 
of  codified  law,  and  it  has  worked  well.  If  the 
same  cannot  be  said  of  more  modern  efforts  like 
the  Provincial  Insolvency  Act,  the  Agra  Tenancy 
Act,  and  the  Land  Revenue  Act,  it  must  still  be 
recognized  that  in  the  main  they  serve  the  purpose 
for  which  they  were  intended.  But  a  Code  has 
the  defects  of  its  virtues.  It  is  impossible  to 
interpret  every  word  used  in  a  particular  section 
merely  by  adopting  its  prima  facie  grammatical 
sense.  Its  language  is  relative,  it  is  used  in 
juxtaposition  to  other  sections  relating  to  the 
same  subject-matter  and  forming  part  of  the  same 
group.  It  constantly  happens  that  the  apparent 
meaning  of  an  expression,  or  of  a  word,  which 
seems  obvious  in  relation  to  one  particular  con- 
troversy which  arises,  when  seen  in  the  light  of  a 
different  controversy  arising  out  of  a  situation 
which  involves  the  consideration  of  other 
sections,  is  found  to  be  fallacious,  and  the  words 
are  shown  to  have  a  special  meaning,  whether 
restricted  or  extended,  irreconcilable  with  the 
former  view  which  a  superficial  and  independent 
reading    would    seem    to   justify.     A  close    and 
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intimate  knowledge  of  the  whole  contents  of  the 
Code,  and  a  broad  far-seeing  outlook,  are  essential 
to  the  equipment  of  those  who  would  adopt  a  sound 
interpretation.  One  result  of  this  is  that  incon- 
sistent interpretations  of  the  same  expressions  are 
not  infrequently  to  be  found  proceeding  from  the 
same  court  and  separated  from  one  another  by  no 
great  interval  of  time.  There  is  an  instance  of 
two  directly  opposite  interpretations  of  a  limitation 
provision  by  two  divisional  courts,  the  same  Judge 
being  a  member  of  each,  to  be  found  reported  in  a 
single  volume. 

Another  source  of  conflicting  decisions  is  the 
number  of  independent  appellate  Courts  sitting  in 
the  various  Provinces,  working  under  different 
conditions  and  necessarily  free  to  differ  from  the 
authoritative  decisions  in  other  Provinces.  Another 
unfavourable  condition  is  the  existence  within  the 
same  appellate  jurisdiction  of  Courts  of  equal 
authority  with  nothing,  except  the  rare  and  isolated 
ex  cathedra  utterances  of  so-called  Full  Bench 
Courts,  to  bind  them  in  either  following  or  dis- 
senting from  one  another.  But  the  most  fruitful 
source  of  all  is  the  colossal  collection  of  reported 
decisions. 

I  am  not  presuming  to  put  the  blame  upon  the 
actual  reporters  of  the  day.  I  am  really  not  in  a 
position  to  know  whether  the  contemporaneous 
work  is  well  done  or  not,  and  neither  praise,  nor 
criticism  from  me  would  have  the  slightest  weight. 
But  a  very  small  acquaintance  with  the  four  sets  of 
authorized  reports  known  as  Calcutta,  Bombay, 
Madras,  and  Allahabad  Indian  Law  Reports  is 
sufficient  to  show  that  there  has  not  been  enough 
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discrimination  in  the  past.  When  Lord  Campbell 
was  a  young-  man,  angling  for  briefs,  and  fore- 
casting the  brilliant  career  which  lay  before  him, 
he  devoted  some  of  his  superabundant  energies  to 
reporting,  and  particularly  to  reporting  the  nisi 
frills  decisions  at  the  Guildhall.  He  was  assidu- 
ous, and  conscientious,  but  discriminating,  and  it 
\\  as  always  said  that  he  reserved  one  of  his  drawers 
for  judgments  of  Lord  Eldon,  which  were  decently 
interred  therein  and  labelled  "  Bad  law."  Before 
the  reporter  decides  to  publish  a  decision  he  ought 
to  know  more  about  the  law  on  the  point  than  the 
Judge  himself,  or  either  of  the  counsel  in  the  case; 
and  the  best  reporters  do.  Among  the  regular 
reporters  in  the  Law  Courts  in  England  are  some 
of  the  best  lawyers  of  the  day,  and  it  is  generally 
understood  that  not  only  do  the  judgments 
delivered  in  leading  cases  receive  a  ruthless 
application  of  the  blue  pencil,  and  appear  in  a  form 
which  their  fathers  hardly  recognize,  but  that  from 
time  to  time  reserved  judgments  are  delivered 
which  even  owe  their  parentage  to  one  or  other  of 
the  reporters.  In  India  of  course  it  is  practically 
impossible  for  any  reporter  to  keep  in  touch  with 
all  the  decided  cases  in  all  the  authorized  reports. 
There  is  a  natural  temptation  to  treat  each  decision 
upon  some  knotty  point  in  the  interpretation  of  the 
Code  as  an  authoritative  utterance. 

It  must  often  happen,  under  the  peculiar  con- 
ditions of  Indian  judicial  work,  especially  with  the 
€'Iaborate  provisions  of  the  codified  law,  that  judg- 
ments are  delivered  straight  of — "  fired  off,"  as 
the  irreverent  put  it — not  only  by  single  Judges, 
but  by  a  Divisional   Court    too,  without    a    real 
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opportunity  of  looking  all  round  the  question  in 
its  broader  aspects.  Perhaps  the  courts  below  have 
got  off  the  rails,  and  perhaps  counsel  themselves 
have  not  appreciated  the  importance  of  the  point 
beyond  the  bare  result  of  the  appeal ;  their  concern 
is  with  their  client's  interests  and  how  best  they 
may  win  their  case.  By  a  dexterous  management 
of  the  argument  a  skilful  advocate  may  bring  of[ 
a  decision  in  his  own  favour  when  if  he  had  to 
decide  the  case  himself  he  would  go  the  other  way. 
Some  point  of  prejudice,  some  lack  of  true  per- 
spective, an  oversight  on  the  part  of  his  opponent, 
any  one  of  these  may  come  to  his  assistance,  and 
the  court  captivated  by  the  voice  of  the  siren 
rushes  blindly  after  it  into  heresy.  Every  one  is 
liable  to  error,  and  to  serious  error.  Nowhere  is 
there  more  scope  for  misunderstanding  than  in 
advocacy,  and  nothing  is  easier  than  for  both 
counsel  and  Judge,  in  the  heat  of  the  moment,  to 
take  an  utterly  wrong-headed  view,  and  to  feel  so 
strongly  about  it  that  the  very  suggestion  that 
judgment  might  be  reserved  would  seem  like  an 
insult.  A  week's  reflection,  and  a  little  rumination, 
would  show  them,  if  they  had  the  time  for  the 
calm  research  which  the  reporter  ought  to  give, 
that  there  was  something  wrong.  It  is  the 
reporter's  business  to  see  when  that  has  happened 
and  to  let  the  judgment  remain  in  the  burial  ground 
of  the  record  room.  This  duty,  I  think,  has  not 
been  sufficiently  realized  in  India. 

After  all  in  the  vast  number  of  appeals,  it  is 
the  controversy  between  the  parties  which  is  the 
main  thing.  They  don't  care  what  the  law  is  so 
long  as  they  win.     The  litigants  who  come  to  the 
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Court  of  Appeal  to  settle  a  knotty  point  of  law 
are  rare  birds.     And  if  the  Appellate  Court  hears 
them  out  to  the  bitter  end,  if  they  have  had  a  real 
run  for  their  money,  they  do  not  care  whether  the 
judgment  is  a  scholarly  piece  of  exposition,  or  a 
dogmatic  and  uncompromising    piece    of    heresy. 
The  litigant  has  lost,  or  won  as  the  case  may  be. 
The  only  thing  that  really  interests  him  about  the 
judgment  if  he  has  lost,  is  whether  there  is  a  further 
appeal,  and  a  fair  chance  of  upsetting  it.     For  this 
purpose  he  may  no  doubt  wish  to  provide  himself 
with  a  verbatim  note  of  the    judgment    in    short- 
hand.    No  one  else  cares  much  what  the  Judges 
said,  or  what  reasons  they  gave.     The  judgment 
may  provide  material  for  a  fresh,  and  more  heated 
argument  of  the  point  in    that    Final    Court    of 
Appeal    from    all    judgments,    the    Bar    Reading 
Room, — but  otherwise  it  has  little  importance,  and 
very  often  little  value,  except  to  the  litigants  them- 
selves.    And  yet  in  India,    custom    and    practice 
have  so  interpreted  the  Code,  that  every  judgment, 
even  in  the  High  Court,  or  any  Court  of  Appeal, 
in  the  most  trivial  and  unimportant  cases,  where 
no  right  of  appeal  exists,  and  where,  if  it  did,  no 
one  but  a  maniac,    or    incurable    litigant,    would 
dream  of  appealing,  must  be  taken  down  officially 
by  the  court  itself  and  every  sacred  word  faithfully 
recorded.     Judgments  in  such  cases  need  be  little 
more  than  a  conversational  utterance  for  the  benefit 
of    the    counsel  who  have  argued    the    case,    and 
for  the  solace,  if  not  the  satisfaction,  of  the  defeated 
one.     But  officially  recorded  in  all  its  immaturity, 
and  its  probably  tangled  garb,  it  reappears  in  long- 
hand in  the  final  record  of  the  case,  and  so  acquires 
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an  importance  beyond  its  deserts,  and  the  wishes  of 
its  author. 

I  do  not  say  for  one  moment,  of  course,  that 
the  mere  fact  that  it  is  thus  recognized,  registered, 
and  recorded,  is  the  reporter's  reason  for  reporting  it. 
He  looks  it  through  and  judges  it  more  or  less  on 
its  merits.  But  if  he  had  heard  the  case  opened, 
and  argued  in  court,  he  would  probably  have 
formed  a  juster  notion  of  its  real  proportions,  and 
have  left  it  at  an  early  stage  to  look  after  itself, 
and  never  troubled  again  to  read  the  judgment  and 
so  courted  the  temptation  to  disinter  it. 

In  England  of  course  the  system  is  necessarily 
different,  and  much  simpler,  though  many  of  us 
were  far  from  satisfied  with  the  selections  made 
of  cases  for  the  Law  Reports.  Decisions  on  the 
general  law  were  too  often  sacrificed  for  reports 
on  special  statutes,  or  out-of-the-way  questions 
for  experts  which  might  safely  have  been  left  to 
one  or  other  of  the  numerous  sets  of  private 
reports  which  reproduce  decisions  upon  technical 
questions,  or  Statute  Law,  of  special  interest  to  a 
class.  When  I  left  England  the  reports  were 
getting  much  more  bulky.  The  King's  Bench 
cases  were  running  into  three  volumes  per  annum 
but  their  interest  and  value  to  the  profession  were 
hardly  commensurate  with  their  growth.  But  they 
are  excellently  done  for  all  that.  The  courts  of 
course  are  all  concentrated  in  one  building. 
LeavinQT  the  House  of  Lords  on  one  side  for  a 
moment,  for  after  all  the  cases  that  go  there  from 
the  English  Court  of  Appeal  form  a  very  small 
proportion  of  the  whole,  there  is  one  Court  of 
Appeal,  sitting  it  is  true  in  two  parts,  the  members 
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of  each  being  interchangeable,  composed  of  Lords 
Justices    of    Appeal    permanently    appointed,    to 
which  all  causes,  whether  from  Chancery,  Common 
Law,  Probate,  Admiralty,  Divorce,  or  Bankruptcy 
Courts  come  by  way  of  appeal.     Its  members  do 
not   sit   in    appeal    from   one   another.     The   vast 
majority  of  its  decisions  are  never  reported  at  all, 
and  a  large  number    of    its    judgments    are    not 
recorded  even  by  the  parties  themselves.     But  if 
any  question  of  principle,  or  of  general  importance, 
which  is  at  all  novel,  comes  there,  it  is  recognized 
at  once  by  the  reporters,  and  often  by  the  court 
itself,     and    unless    they    are    written,    only     the 
essential  parts  of  the  judgments  are  noted  by  the 
reporter,    and    reproduced    in    the    report.     The 
facts  as  a  rule  are  boiled  down  by  the  reporter 
himself.     And  the  most  important  part  of  it  all, 
namely  the  head-note,  being  also  by  far  the  most 
difficult  part  of  it,  is  carefully  settled  and  re-settled 
by  expert  hands.  Conflicting  decisions  are  compara- 
tively rare.     Reported  ones  amongst  contemporary 
judgments  of  first  instance  are  still  more  rare.    Of 
course  they  occur,  but  in  course  of  time  they  get  inta 
the  Court  of  Appeal,  which  decides  between  them. 
But  a  single  Judge  considers  himself  bound  by 
a  decision  of  a  Divisional  Court,  and  the  decisions 
of  the  Court  of  Appeal  are  binding  upon  them  all. 
A  case  not  approved  by  the  Court  of  Appeal,  if 
it  is  directly  in  point,  is  definitely  said  to  be  over- 
ruled by  them,  although  it  is  not  before  ttfem,  and 
as  far  as  the  parties  are  concerned  is  final. 

From  time  to  time  a  new  line  of  decisions 
which  has  gradually  developed  out  of  fiisi  prius,  or 
original  cases,  comes  before  the  Court  of  Appeal 
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and  is  either  definitely  adopted  and  so  consecrated 
by  them,  or  is  held  to  be  fallacious  and  is  dis- 
approved. At  another  time,  some  old  standing 
authority  is  called  in  question  and  is  found  to 
have  been  really  only  a  special  decision  on  a 
peculiar  set  of  circumstances,  and  to  have  been 
indirectly  over-ruled  by  subsequent  decisions  and 
to  be  no  longer  law.  A  striking  example  of  this 
occurred  not  so  very  long  ago  in  the  case  of  Yozmg 
vs.  Toynbee,  when  an  old  friend  of  the  profession, 
Smout  vs.  Ilbery,  was  ruthlessly  erased  from  the 
common  law.  It  was  more  than  fifty  years  old,  and 
I  should  be  sorry  to  have  to  estimate  the  number 
of  examination  students  who  had  received  full 
marks  for  citing  the  principle  which  it  decided. 
Quite  recently,  too,  another  old  warrior,  which  had 
done  service  in  many  a  decision,  and  had  triumphed 
over  many  desperate  assaults  upon  its  orthodoxy, 
and  had  survived  judicial  doubts,  Wood  vs. 
Leadbiiter,  died  a  violent  death  in  the  Court  of 
Appeal,  as  the  result  of  an  acute  controversy  about 
a  cheap  but  good  seat  which  a  man  had  taken  in 
a  picture  palace.  The  House  of  Lords  also 
recently  over-ruled,  I  think  in  Ceylon,  a  decision 
which  had  stood  for  more  than  fifty  years  but  which" 
was  originally  given  in  flagrant  disregard  of  some 
express  Ordinance  or  Statute.  Except  in  such 
unusual  circumstances,  an  old-standing  decision, 
which  has  been  generally  followed  for  years,  which 
has  probably  been  responsible  for  the  creation  of 
rights  and  vested  interests,  and  which  contains 
nothing  outrageously  wrong,  is  allowed  to  set  up 
a  sort  of  limitation  in  its  own  favour,  and  will  not 
be  dispossessed.     But,  speaking  generally,  a  line 
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of  decisions  upon  some  much  debated  point  can 
be  easily  found,  and  shown  to  be  consistently 
constructed  upon  some  well-established  principle, 
with  perhaps  here  and  there  an  irreconcilable 
decision,  and  really  inconsistent  rulings  which 
cannot  be  distinguished  are  remarkably  rare.  I 
once  heard  counsel  opening  a  case,  and  having  to 
refer  to  a  decision  of  the  House  of  Lords  which 
appeared  against  him,  he  mentioned  that  there  was 
a  later  ruling  which  supported  his  view.  "  What?" 
said  the  Judge,  "  did  they  over-rule  themselves  ?'' 
''  No,  my  Lord,"  was  the  ready  response,  "  they 
distinguished  themselves." 

Unfortunately  there  is  no  possibility  in  India 
of  the  same  concentration,  though  much  of  the  evil 
would  be  removed,  if  there  were  one  High  Court, 
with    Divisions    where    now    there    are    separate 
High  Courts,  and  one  Court  of  Appeal  sitting  in 
Calcutta.     Two    or    three     inconsistent     lines     of 
decision  break  out  from  the  same  starting  point, 
and    continue   on    parallel   and    persistent   tracks. 
Except  in  the  rare  event  of  a  heavy  case  arising, 
and  ultimately  being  taken  to  the  Privy  Council, 
there  is  nothing  to  stop  them  and  no  authoritative 
body    to    decide    between    them.        The    natural 
perversity  of  the  human  intellect,  which  sometimes 
betrays  itself  even  in  judicial    circles,    seems    to 
take    a    delight    in    accentuating    the    gulf,_  and 
enforcing  one  or  other  of  the  contending  principles. 
The  industrious  pleader  in  the  Munsif's  or  District 
Judge's  Court  finding  one  line  not  to  his  liking, 
seizes  upon   the  other  and  convinces  his  tribunal 
that  the  question  is  "  covered  by  authority."     But 
if  the  "  authority  "  happens  to  have  taken  another 
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line  in  the  High  Court  to  which  the  only  appeal 
lies,  woe  betide  the  Judge  who  has  unwillingly  but 
respectfully  "  followed  the  authorities  "  blissfully 
ignorant  of  the  other  "  authorities  "  which  the  rule 
of  the  profession  required  him  to  follow  with 
equal  respect. 

Needless  to  say,  such  a  condition  of  things 
holds  out  opportunities  to  the  advocate  in  India 
which  are  almost  proof  against  the  advice  I  would 
offer  for  dealing  with  case-law.  I  don't  think  you 
are  bound  to  refer  the  Judge  to  cases  which  are 
against  you.  You  certainly  are  not  if  they  are  at 
all  distinoruishable.  To  do  so  is  to  throw 
unnecessary  obstacles  m  your  own  way,  and  to 
start  trying  to  jump  before  you  reach  a  style — one 
of  the  worst  faults  of  advocacy.  But  my  advice  is 
to  leave  cases  alone  until  the  last.  Get  your  facts 
accurately  and  clearly  into  your  head.  The 
majority  of  cases  are  really  decided  as  questions 
of  fact,  and  when  the  facts  are  finally  found, 
contain  no  debatable  difficulties  of  law.  Then 
study  the  exact  language  of  the  appropriate 
section  of  the  Code.  Never  mind  if  you  know  it 
by  heart ;  look  at  it  again ;  read  it  steadily  word  by 
word,  and  weigh  each  idea  carefully.  Consider 
your  opponent's  probable  way  of  putting  it. 
Decide  the  point  against  yourself,  and  put  to 
yourself  in  the  strongest  form  imaginary  objections 
to  your  argument  coming  from  the  Bench  in  its 
most  irritable  mood.  Try  to  answer  them.  If 
you  find  yourself  still  in  doubt  look  for  authorities. 
If  you  know  of  none  find  in  a  text-book,  or  the 
annotated  Code,  the  sentence  dealing  with  your 
point,  and  note  the  references  cited  in  support  of 
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it.  Go  carefully  through  each  authority.  See 
whether  the  head-note  is  borne  out  by  the  judg- 
ment. Be  sure  that  the  facts  are  not  distinguish- 
able in  principle  from  your  own.  Mark  the 
salient  passages  of  the  judgment.  Do  this  with 
each  authority  cited  by  the  text-writer.  Never 
accept  the  authority,  or  any  one's  statement  about 
an  authority,  without  checking  it  and  examining  it 
for  yourself.  Moreover  if  the  authority  is  in  point, 
don't  be  content  with  the  study  of  it  which  I 
recommend,  but  extract  from  it  all  the  authorities 
there  relied  upon  by  counsel  on  either  side.  Be 
specially  careful  to  extract  those  apparently  cited 
against  your  view.  Look  them  up  and  submit 
them  to  the  same  careful  analysis.  Cases  which 
were  cited  against  your  view  may  turn  out  to  be 
distinguishable,  or  to  have  been  questioned.  Be 
ready  with  an  answer  to  them.  If  your  opponent 
is  following  the  same  line  of  thought  as  yourself, 
he  will  have  got  them.  Don't  be  satisfied 
until  you  are  sure  that  there  is  no  distinguishable 
or  debatable  point  about  them.  If  there  is,  note 
it  down  carefully,  and  be  ready  at  bnce  to  point 
out  the  answer  if  you  find  the  court  reading  the 
authority  against  you.  It  is  not  necessary,  and  is 
often  inadvisable  to  take  the  volume  into  court 
which  may  be  quoted  against  you.  I  seldom  did. 
There  are  obvious  objections  to  doing  so.  Be 
content  with  a  careful  note  of  how  you  think  it  is 
not  applicable  to  your  case,  and  if  you  want  the 
book  to  answer  your  opponent  and  make  good 
your  point,  you  can  always  obtain  a  loan  of  it  from 
him,  or  from  the  court.  Be  most  careful  about 
dicta,  whether  they  are  favourable,  or  adverse  to 
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your  case.  Be  sure  that  they  are  really  applicable 
when  studied  in  their  proper  context,  and  in  the 
light  of  the  particular  case  in  which  they  were 
uttered.  Of  course,  when  I  say  that  you  may  leave 
behind,  ignore  unless  required  to  answer,  and 
refrain  from  mentioning,  authorities  which  seem 
against  you,  such  rules  are  merely  general  and 
liable  to  considerable  modification.  The  principal 
qualification  is  of  course  that  you  must  never  do 
or  say  anything  to  mislead  the  court.  You  are 
not  bound  to  argue  the  other  side's  case.  That 
would  be  quixotic.  But  you  are  bound  honestly 
to  answer  a  question  put  to  you  by  the  court,  and 
if  the  court  seems  sceptical,  and  asks  point-blank, 
although  your  opponent  is  there  and  has  not  cited 
them,  whether  there  are  any  authorities  the  other 
way,  you  must  cite  at  once  any  case  which  you 
thought  was  adverse  to  you,  and  required  to  be 
explained  away. 

In  dealing  with  case-law  the  better  plan  is  to 
try  and  feel  your  way  first  to  the  mind  of  the  court. 
If  you  can  get  the  court  to  start  a  line  of  its  own, 
or  to  incline  to  accept  your  view  without  reference 
to  authority,  it  is  far  better  to  do  it.  Case-law  is 
rather  like  a  frontal  attack.  You  are  far  more 
likely  to  get  home  by  establishing,  with  your 
powers  of  persuasion,  a  kind  of  confidential  under- 
standing between  yourself  and  your  court  as  a 
preliminary,  than  by  bringing  up  big  guns  as  a 
kind  of  frontal  attack.  It  is  as  though  you  and 
the  court  said  to  one  another :  "  What  intelligent 
persons  we  are.  We  really  know  all  about  it. 
It  is  perfectly  clear,  once  you  understand  it,  and 
that  poor  fellow  on  the  other  side — he  means  well, 
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but  he  has  got  hold  of  the  wrong  end  of  the  stick/' 
There  is  the  danger  too  if  you  rush  headlong  into 
some  authority  while  the  mind  of  the  court  is  still 
a  kind  of  blank,  that  it  will  get  some  inspiration 
from  the  report  quite  other  than  your  original 
intention,  and  run  off  at  a  tangent.  The  discussion 
begins  to  develop  on  wrong  lines  from  your  point 
of  view,  and  you  may  experience  difficulty  in  bring- 
ing it  back  again,  while  the  point  of  your  case 
which  you  wanted  to  make  has  been  lost  sight  of. 
Of  course,  every  one  has  his  own  method,  Judges 
as  well  as  counsel,  and  each  prefers  his  own  to  any 
other,  so  you  must  adapt  yourself  to  circumstances. 
I  heard  a  Judge,  who  was  a  fine  7iisi  frius 
advocate  and  a  most  persistent  fighter  especially 
on  technical  points  which  he  thought  would  get 
him  home,  complain  bitterly  of  what  he  described 
as  the  method  of  handling  cases  in  the  Equity 
Courts.  He  declared,  with  what  justification  I  do 
not  profess  to  be  able  to  say,  that  an  Equity  leader, 
after  a  few  sketchy  references  to  the  main  facts, 
would  plunge  mto  the  discussion  of  authorities 
and  read  long  extracts  from  judgments,  before  the 
evidence  had  been  sifted  or  discussed.  It  is 
certainly  not  a  method  to  be  recommended,  and  I 
should  fancy  that  in  these  more  practical  days  it 
is  seldom  adopted. 

Arrange  your  authorities  in  logical  sequence, 
and  be  careful  always  to  note  and  to  be  ready  to 
cite  the  year  of  the  decision.  Always  be  on  your 
guard  against  the  alteration  of  any  rule,  or  the 
amendment  of  the  statute  applicable,  since  the 
date  of  any  authority  you  rely  upon,  and  trace  if 
you  can  the  places  where  the  authority   has   been 
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subsequently  explained,  criticized  or  followed. 
I  frequently  gained  the  greatest  benefit,  after  I  had 
got  the  authority  I  wanted,  in  looking  it  up  in  a 
digest,  where  I  was  certain  to  find  collected  round 
it  similar  decisions  upon  the  same  or  some  cognate 
point.  Look  out  for  any  underlying  principle 
involved  in  the  decision  which  is  not  expressed  in 
direct  terms.  It  has  been  well  said  in  a  recent 
judgment,  in  England  :  "  The  legitimate  use  of  all 
decisions  is  to  seek  the  principle  involved  in  them, 
and  to  apply  that  principle  to  new  circumstances. 
As  a  rule  it  follows  that  if  the  seeker  does  not 
find  a  principle  he  is  not  bound  by  the  decision. 
But  there  may  come  a  point  at  which,  although  a 
principle  has  not  been  expressly  laid  down  and  the 
existence  of  the  principle  itself  may  be  difficult  to 
establish  by  a  course  of  reasoning  yet  decisions 
which  can  only  be  justified  if  the  principle  does 
exist  are  so  numerous  that  it  is  no  longer  possible 
to  say  that  its  existence  can  be  denied.  .  .  .  To 
hold  otherwise  would  be  to  say  that  numerous  cases 
have  been  decided  by  Judges  of  the  greatest 
eminence  in  forgetfulness  or  ignorance  of  that 
which  would  have  been  a  complete  justification  of 
a  claim  which  failed." 

If  you  think  you  have  a  plain-sailing  case,  in 
which  abundant  authority  might  be  cited  but  which 
really  turns  on  a  question  of  principle  requiring 
no  authority  to  support  it,  it  is  just  as  well  not  to 
make  too  great  a  display  before  the  eyes  of  the 
court  of  the  numerous  volumes  which  you  have 
brought  with  you  ex  abundanti  cautela.  It  is 
apt  to  create  a  feeling  that  a  proposition 
requiring  so  many  books    must    rest    on    slender 
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foundation.  If  it  is  obviously  a  highly  debat- 
able point,  or  a  difficult  one  requiring  thorough 
research,  it  does  not  matter.  You  have  got  to 
produce  them  sooner  or  later,  and  it  is  no  use 
making  any  secret  of  it. 

If  your  authority  is  reported  in  more  than  one 
contemporaneous  report,  consult  them  all,  and 
you  may  find  that  one  expounds  the  real  point 
you  want  with  greater  force,  or  puts  the  facts 
with  more  detail  and  therefore  greater  accuracy. 
Finally  note  up  your  books.  This  is  to  my 
mind  an  absolute  necessity  and  is  worth  all  the 
laborious  moments  spent  upon  the  irksome  task. 
Whenever  an  older  case  is  discussed  in  a  modern 
one,  note  the  new  reference  in  the  margin  of  the 
old  report,  and  keep  your  text-books  up  to  date 
by  carefully  noting  all  recent  decisions  in  the 
margin.  It  may  be  years,  and  it  may  be  never, 
before  a  fresh  edition  is  issued,  and  you  cannot 
rely  upon  your  memory  to  help  you  through  over 
years  of  fresh  decisions.  The  longer  you  practise 
the  less  you  will  find  yourself  able  to  retain  with 
certainty  a  recollection  of  the  more  recent  decisions. 
In  England  a  private  firm  publishes  a  periodical 
sheet,  I  believe  it  comes  out  weekly,  divided  into 
little  squares,  perforated  and  gummed  like  stamps, 
each  containing  a  note  of  some  recent  decision 
bearing  upon  an  old  reported  case,  or  the  section 
of  a  statute.  You  or  your  clerk  can  easily  tear  off 
the  little  square,  and  stick  it  in  the  margin  of  the 
place  where  it  is  to  be  noted.  It  is  called  the 
"  Noter-up."  It  is  a  useful  little  guide,  and  some 
enterprising  publisher  might  do  worse  than  try 
and  make  a  commercial  success  of  it  in  India.     I 
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remember  hearing  of  a  counsel  who  assured  the  court 
that  the  point  was  really  concluded  by  an  authority 
he  proposed  to  read.  "My  Lord,"  said  his  opponent, 
"  that  case  has  been  recently  over-ruled  by  a 
decision  in  the  Court  of  Appeal,  which  I  have  just 
had  occasion  to  note  up  in  my  own  volume." 
"Good  heavens,"  groaned  the  unfortunate  advocate, 
"  then  I'm  done  !  " 


CHAPTER  VII. 

Reading  in  Chambers. 

For  any  one  who  intends  seriously  to  bid  for 
success  at  the  Bar,  reading  in  Chambers  with  a 
moderately  busy  practitioner  is  an  absolute 
necessity.  In  England  it  is  not  compulsory,  but 
that  is  because  there  is  no  need  for  making  it  so. 
It  is  almost  universally  followed,  and  the  exceptions 
are  extremely  rare.  Some  of  the  High  Courts  in 
India  make  it  compulsory  for  Indian  barristers 
who  have  been  to  England.  If  it  is  practically 
possible  to  make  it  so,  it  ought  to  be  compulsory 
for  Vakils  in  India. 

The  man  who  has  succeeded  in  passing  his 
examinations,  and  in  obtaining  admission,  and  then 
leaves  the  High  Court  to  practise  in  the  country, 
or  mofussil,  has  had  no  real  drilling  for  the  work  of 
his  profession.  I  call  it  drilling  because  he  may  be 
a  highly-trained  lawyer.  But  wherever  the  pleader 
or  the  advocate  may  choose  to  practise  it  is 
essential  that  he  should  first  see  some  of  the 
working  of  the  business  behind  the  scenes,  and 
pick  up  something  of  the  spirit  of  the  profession. 
The  influence  of  those  early  months  will  make 
itself  felt  in  his  work  and  conduct  throughout  his 
career.  It  is  not  merely  that  he  goes  out  to 
practise  in  the  district  courts,  perhaps  for  all 
time,  without  ever  having  seen  a  pleading,  heard 
a  conference  with  a  client,  written  an  opinion,  or 
watched  a  case  fought  through  from  start  to  finish. 
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The  lack  of  these  experiences  is  bad  enough,  but 
it  is  by  no  means  all.     What  is  more  important  is 
that  he  should  come  into  close  personal  contact, 
with  one  man  at  any  rate,  who  has  made  his  mark 
in  the  ranks  of  the  profession.     From  him  he  will 
in  some  measure  learn  what  to  do,  and  what  to 
avoid  in   the   delicate  situations    which    arise    so 
constantly  in  an  advocate's  career.     He  will  see 
how  the  clients  are  handled ;  how  the  stupid  and 
ignorant  man  with  a  genuine  grievance  is  led  up 
to    the    point;    how   the    cunning    and    fraudulent 
client  is  cross-examined  and  made  to  disclose  what 
he  is  striving  to  conceal  from  his  adviser.     He  will 
get  an  insight  into  the  sort  of  things  which  the 
unwritten   laws  of  his   profession   forbid ;  he   will 
see    how    courteously    a    cantankerous    opponent 
may  be  treated,  and  how  gently  and  patiently  the 
experienced  advocate  endeavours    to    counter    the 
attacks  of  a  hostile  and  irritable  tribunal,  and  to 
work  round  to    a    more    favourable    position    for 
renewing  his  attack.     In  short  he  will  live  for  a 
short  time  in  the  right  atmosphere,  and  will  carry 
away  with  him  something  of  its  inspiration. 

All  this  applies  equally  to  the  English  as  to 
the  Indian  practitioner,  but  it  is  more  needed 
where  men  have  to  go  out  in  large  numbers  to 
work,  possibly  permanently,  in  a  local  Bar.  In 
England  where,  as  I  have  said,  its  absence  is  rare, 
it  is  not  really  so  absolutely  important,  because  most 
members  of  the  profession  are  concentrated  in  the 
Temple  and  round  the  Royal  Courts  of  Justice. 
Even  in  England  the  gradual  decay  of  the  circuit 
system,  and  the  great  development  of  provincial 
local  Bars  has  made  it  more  important  than  it  was. 
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No  practitioner  in  England  of  the  present  day  will 
deny  that  there  is  less  esprit  de  corps,  a  lower 
standard  of  professional  ideals,  and  more  uncon- 
scious breaches  of  etiquette,  among  members  of 
the  local  Bars,  than  there  is  among  men  in  the 
Temple. 

The  arrangement,  or  the  contract,  for  reading 
in  Chambers,  made  between  the  barrister  and  his 
pupil  in  England,  is,  as  befits  a  profession  which 
is  always  trying  to  teach  other  people  to  make 
business-like  contracts,  remarkably  vague  and 
indefinite.  You  get  an  introduction  to  some  man 
of  recognized  standing  and  practice,  you  find  that 
he  has  a  vacancy  in  his  Chambers,  you  are  admitted 
to  his  august  presence  for  a  few  anxious  moments, 
and  after  a  perfunctory  word  or  two,  you  are 
handed  over  to  the  tender  mercies  of  his  clerk. 
You  pay  your  mentor  a  cheque  then  and  there  for 
one  hundred  guineas  if  you  want  twelve  months, 
or  fifty  if  you  are  content  with  only  six,  and  from 
that  moment  you  are  a  mere  licensee  in  his 
Chambers.  You  get  a  chair  and  a  table,  and  the 
use  of  certain  other  conveniences,  and  "  that," 
once  complained  the  pupil  of  a  very  busy  man,  "  is 
all  you  do  get."  You  have  no  claim  upon  his 
time.  You  may  never  see  him  except  in  the 
distance,  or  speak  to  him  again.  You  may  be 
herded  with  "  devils  "  and  other  pupils  in  an  ill- 
lighted  and  barely  furnished  room,  and  when  you 
are  a  new-comer  you  will  have  to  be  content  with 
the  crumbs  which  fall,  not  only  from  the  master's 
table,  but  from  those  of  the  "devils  seven  times 
worse  than  himself."  In  course  of  time  a  set  of 
papers  will  reach  you    which    has    already    been 
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tackled  by  several  more  experienced  hands,  and 
has  been  discussed  in  your  presence  until  it  has 
worn  away  to  nothing.  But  these  discussions  in 
the  pupil  room  are  full  of  interest,  and  full  of 
opportunity.  They  relate  to  the  actualities  of  a 
*'  case,"  or  a  "  brief,"  which  has  yet  to  come  before 
the  court,  or  on  which  the  great  man  has  yet  to  give 
his  opinion. 

At  first  you  will  feel  rather  lost,  and  out  in 
the  cold.  You  must  remember,  however,  that  there 
is  no  express  contract  enabling  you  to  claim  so 
many  minutes  or  hours  fer  diem  for  instruction. 
The  benefit  you  derive  from  the  sojourn  depends 
very  largely  upon  your  own  powers  of  initiative, 
perseverance,  and  observation.  This  in  itself  is 
an  excellent  training  for  the  Bar.  Take  the  case 
which  comes  your  way.  Get  to  the  bottom  of  it. 
Treat  it  as  your  own.  Master  its  difficulties, 
combat  your  doubts,  and  whether  it  be  pleading, 
opinion,  or  other  kind  of  draft,  do  it  yourself  in 
your  own  way.  Leave  it  finished  and  ready  to  go 
out  to  an  imaginary  client,  and  wait  in  patience  till 
you  can  get  hold  of  the  final  production  from 
the  master  before  it  is  sent  out.  Then  make  your 
own  comparisons,  and  imbibe  your  own  lesson  from 
it.  It  is  just  as  well,  particularly  in  the  Chambers 
of  the  busy  man,  to  make  friends  as  early  as  possible 
with  the  clerk.  He  will  lose  no  time  in  making 
himself  known  to  you;  he  has  a  pecuniary  interest 
in  all  his  master's  work,  and  he  will  expect  a 
guinea  or  so  from  you.  Make  it  two,  and  he  will 
see  that  you  are  properly  supplied  with  sets  of 
papers,  allowed  to  see  the  final  results  before  thev 
leave,  and  informed  of  the  hours  when  the  cases 
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in  which  his  master  is  briefed    are    likely    to    be 
reached. 

It  is,  of  course,  a  great  advantage,  if  you  can 
get  to  close  quarters  with  your  master,  to  be  with 
a  man  who  is  at  the  top  of  the  tree.  But  it  is 
only  by  great  luck,  and  by  showing  exceptional 
promise  that  you  can  do  this.  Though  a  big 
man  is  always  in  need  of  help,  and  vacancies 
occur  in  his  chambers  from  time  to  time 
as  his  satellites  begin  to  emerge  and  become 
more  busy  with  their  own  work,  it  is  very  hard 
for  a  pupil  with  only  a  year  at  his  disposal  to 
get  anywhere  near  his  man.  Many  of  the  busiest 
men,  partly  because  they  disliked  to  turn  men 
away,  and  partly  because  they  were  too  busy  to 
trouble  themselves  whether  their  pupils  got  value 
foV  their  money  or  not,  surrounded  themselves  with 
more  pupils  than  in  fairness  they  ought  to  have 
taken,  and  some  of  the  pupils  got  precious  little 
for  their  money.  Like  many  things  in  this  world, 
it  is  largely  a  matter  of  chance.  You  may  go 
for  big  game  and  get  a  good  catch,  or  you  may 
miss  the  lot  and  find  you  have  wasted  your  time. 
On  the  whole  I  should  always  recommend  the 
choice  of  a  man  who  had  a  good  steady  all-round 
practice  of  moderate  dimensions,  who  was  recog- 
nized as  a  "  coming  man "  but  who  had  not 
altogether  arrived,  and  who  was  more  discriminat- 
ing in  the  pupils  he  accepted.  The  man  with  a 
moderate  practice,  who  made  a  point  of  limiting 
the  number  of  his  pupils  to  three,  and  who  as  a 
rule  had  only  two,  and  also  had  intervals  from  time 
to  time  if  not  of  absolute  leisure,  at  least  of  freedom 
from  pressure,  when  he  could  devote  some  of  his 
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time  to  the  personal  attention  of  the  men  in  his 
pupil  room,  was  really  the  best  man  to  choose.  If 
his  business  was  growing,  it  might  well  happen  that 
before  your  year  was  up  he  would  find  that  he 
needed  another  man  permanently  with  him  to 
help  him  through,  and  so  you  got  a  footing  and 
perhaps  in  course  of  time  became  his  regular 
"  devil."  This  of  course  is  a  recognized  and 
legitimate  goal  for  a  pupil  to  aim  at. 

I  read  with  a  brilliant  lawyer,  now  unfortun- 
ately long  deceased,  who  would  have  done 
greater  things  if  he  had  not  bestowed  much  of  his 
affection  on  other  pursuits  besides  his  profession. 
He  had  a  natural  instinct  for  law,  an  extra- 
ordinarily quick  insight,  and  a  rapid  method  of 
work.  His  favourite  method  with  his  pupils  was 
to  treat  all  their  opinions  with  scepticisim  and 
contempt.  He  used  to  send  you  up  to  the  library 
to  look  up  a  point.  On  your  return,  after  a 
laborious  afternoon,  flushed  with  pride  and  armed 
with  authorities  for  the  opinion  you  had  formed,  he 
would  flout  them  all,  raise  subtle  distinctions,  and 
lay  down  converse  propositions  with  all  the  con- 
fidence of  a  master.  At  first  one  was  abashed, 
and  too  timid  to  retort.  In  course  of  time  one 
became  bolder  and  I  remember  that  before  long 
I  became  somewhat  irritable  and  protested  that  he 
had  got  hold  of  the  wrong  end  of  the  stick.  The 
whole  thing  was  a  huge  "  bluff."  He  wanted  to 
see  whether  you  had  really  mastered  the  point.  He 
hoped  by  this  method  to  find  out  the  weak  spots  in 
the  argument  which  you  had  decided  was  the  right 
one  for  the  case,  to  see  how  it  worked  out  when 
severely  tackled  by  a  critical  mind,  and  to  urge  you 
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to  still  greater  efforts,  and  the  discovery  of  even 
more  convincing  authorities.  It  was  an  excellent 
method.  In  my  own  case  it  gave  me  confidence  and 
pugnacity.  I  learned  to  stand  up  to  him,  and  so 
by  practice  to  face  with  confidence  the  more  for- 
midable attacks  from  the  Bench,  and  he  on  his 
side  grew  to  have  confidence  in  my  researches.  In 
the  end  we  became  great  friends.  I  obtained  a 
seat  in  his  room.  I  made  myself  useful  to  him 
and  devilled  many  of  his  cases  and  in  course  of 
time  was  taken  up  by  some  of  his  clients. 

Two  examples  of  the  value  of  persisting  with 
a  task  in  spite  of  difficulties  may  be  given  without 
undue    egotism.       Soon    after    I    went    to    him, 
he   had   a  huge  batch   of  papers  to  settle  a  case 
for    the    House    of    Lords.     That    is    to    say,    he 
had  to  set  out  in  lego-historical  form  the  history 
of     the     case     from     the     appellant's     point     of 
view,    the    material    evidence,    the    legal    submis- 
sions, and    the    ''  Reasons."      These    are    matters 
requiring  great  care  and  accuracy,  so  that  the  right 
points  may  be  taken  and  no  point  omitted.     The 
parties  are  bound    by    their    printed    "  case."     I 
knew  nothing  about  the  case  except  what  I  found 
in  the  record  and  the  papers.     I  had  not  heard  it 
argued  in  court.     I  took  possession  of  it  and  by 
devoting  a  few  hours  to  it  each  working  day,   I 
managed  in  a  week  to  draft  a  case  which  satisfied 
myself.     My  pride  may  be  imagined  when  I  after- 
wards saw  that  he  had  passed  the  draft  for  final 
adoption  with  the  alteration  of  one  word. 

On  another  occasion  I  found  a  very  tricky  bit 
of  pleading  required  for  a  suit  in  the  Mayor's 
Court  which  still  followed  the  old  rules  of  pleading 
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under  the  Common  Law  Procedure  Act,  and  which 
was  in  some  ways  highly  technical.  I  remember 
uttering  a  groan  as  I  tore  up  my  second  unsuccess- 
ful draft,  and  he  looked  up  and  asked  me  what  was 
the  matter.  I  said  that  the  thing  was  beyond  me 
and  I  could  never  get  it  into  shape.  He  said  it 
did  not  matter  and  went  on  with  his  work.  Days 
afterwards  he  suddenly  told  me  that  he  could  not 
understand  what  my  difficulty  had  been  as  I  had 
turned  out  a  draft  which  required  no  alteration. 
These  two  events  gave  me  great  confidence,  and 
showed  him  even  in  my  early  days  that  I  could 
be  trusted  with  things  which  were  not  of  the 
ordinary  run. 

Though  it  is  not  upon  commercial  grounds  that 
reading  in  Chambers  has  such  high  claims,  none 
the  less  it  leads  in  many  cases  to  "  devilling,"  and 
'■  devilling  "  after  much  patient  self-sacrifice  leads 
by  a  sure  road  to  a  practice.  I  remember  various 
interviews  which  I  had  with  certain  commercially- 
minded  young  men,  who  proposed  to  come  to 
me  as  pupils.  One  could  always  tell  them. 
They  had  neither  the  polish  nor  the  simple  con- 
fidence, nor  the  respectful  manner  of  the  average 
young  man  from  Oxford.  They  had  evidently 
been  well  tutored  by  some  one  in  the  drawbacks 
from  a  pupil's  point  of  view,  to  a  particular  kind  of 
practice.  Did  I  go  circuit  ?  Was  I  away  very 
much  ?  Would  I  allow  him  to  occupy  a  seat  in 
my  room  ?  Did  I  give  my  pupils  devilling  to  do  ? 
Just  as  though  one  invited  a  man  to  occupy  the 
same  room  as  oneself  for  twelve  months  after  a 
minute's  conversation,  and  undertook  to  employ 
him  as  a  "  devil  "  before  one  knew  him.     As  a  rule 
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these   shrewd    young   gentlemen   adopted   a   non- 
committal attitude.     I  knew  at  once  that  various 
other  practising  hopefuls  like  myself    were  being 
submitted  to    similar    searching    inspections,    and 
that  the  one  of  us  would  be  selected    who    was 
thought   to   have    most    to   give    away.     I    always 
adopted   the   same   attitude   with   such  applicants. 
I  preferred  to  disappoint  them,  and  lose  sight  of 
them  for  ever,  than  to  have  a  man  grousing  about 
every  week  in  my  Chambers,  and  hinting  that  he 
was  not  getting  all  I  had  encouraged  him  to  hope 
for.     So  I  just  painted  the  picture  as  black  as  I 
could  and  explained    that    they    had    nothing    to 
expect  from  me  but  the  use  of  my  Chambers  and 
the  run  of  my  table.     In  one  case  only  did  I  play 
a   slight   trick   on   a   man.     He   was   of   distinctly 
commercial  tastes,  and  had  an  eye  for  the  main 
chance.     I  noticed  that  he  took  his  seat  at  my  table 
in  such  a  way  as  to  bring  his  chest  well  forward 
and  his  head  over  the  table  itself.     I  followed  his 
eye  as  I  talked  to  him  and  from  time  to  time,  when 
I  had  turned  and  looked  out  of  window,  as  I  often 
do  when  thinking  what  to  say,   I   caught  him  in 
the  act  of  deliberately  examining  as  best  he  could, 
from  his  carefully  selected    but    awkward    stand- 
point, the  briefs  on  my  table,  the  amounts  of  the 
fees  marked  thereon,  and  the  nature  of  the  cases. 
It  was   an   unpromising   opportunity   for   him   but 
next  to  demanding  an  inspection  of  my  fee-book,  it 
was  the  best  he  could  do.     I   recommended  hirn 
to  make  a  bargain  if  he  could  with  some  one  to 
give  him  his  devilling  in  exchange  for  his  coming 
as  a  pupil.     I  told  him  what  much  better  catches 
there  were  than  I,  which  was  true,  and  gave  him 
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the  names  of  several  men  who  I  knew  would  have 
none  of  him.  I  then  deliberately  and  mendaciously 
led  him  to  believe  that  if  in  the  unlikely  event  of 
his  failing  to  land  one  of  these  big  fish,  he  cared  to 
return  to  my  humble  room,  he  could  count  upon 
a  certainty.  He  did  return;  after  some  ten  days, 
which  I  doubt  not,  in  fact  I  obtained  direct  evidence 
on  the  point,  he  had  spent  in  a  fruitless  quest 
round  the  Temple,  and  in  many  discouraging  inter- 
views, he  informed  me  that  his  choice  had  fallen 
upon  me.  I  confess  I  was  amply  compensated  by 
seeing  his  expression  when  I  courteously  informed 
him  that  I  had  decided  not  to  increase  the  number 
of  my  pupils,  or  to  take  any  new  ones  till  the 
following  year. 

A  large  proportion  of  one's  pupils,  I  should 
say  quite  80  per  cent,  are  evidently  not  cut  out  for 
the  profession.  One  can  tell  almost  in  a  week  or 
two  whether  they  are  likely  to  do  anything.  As 
a  rule  they  find  it  out  themselves.  The  most 
difficult  thing  of  all  is  to  tell  a  man  who  is  keen,  but 
hopeless,  and  who  has  not  discovered  it.  Obvi- 
ously, the  study  and  practice  of  the  law  are  not 
for  everybody.  I  have  come  across  heaps  of  men 
who,  with  high  academic  qualities  and  scholastic 
distinctions,  could  never  turn  out  a  really  respect- 
able pleading,  even  after  months  of  tuition  and 
practice.  It  always  seemed  to  me  very  hard  to 
realize  that  they  were  doing  their  best,  but  some 
men  have  a  natural  taste  and  bent  for  a 
particular  line,  and  others  have  not.  All  the  men 
who  passed  through  my  Chambers  who  had  private 
means,  gave  it  up.  They  just  did  not  care  enough 
about  it.     They  would  begin  the  term  with  regular. 
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almost  enthusiastic,  attendance,  and  at  later  stages 
would  show  up  well  at  the  beginning  of  a  week, 
but  the  dull  monotony  was  too  much  for  them  and 
they  rapidly  tailed  off. 

One  of  them  became  a  great  friend  of  mine. 
He  must  forgive  me  if  these  words  ever  meet  his 
eye.  He  was  a  direct  descendant  of  one  of  the 
greatest  scientists  who  ever  lived,  but  he  had  not 
a  spark  of  science  in  his  composition.  I  believe 
he  loathed  it.  He  was  a  brilliant  conversationalist, 
a  keen  observer,  a  master  of  epigram,  a  genuine 
humourist,  and  he  had  an  extraordinarily  accurate 
memory.  He  could  quote  whole  passages  in 
prose  from  very  ordinary  books  which  he  had  read 
once.  He  had  a  vivid  pen,  a  pleasing  style  and  a 
great  power  of  description.  I  believe  his  short 
period  of  legal  study  with  me  was  absolutely 
wasted.  I  remember  on  one  occasion,  when  things 
were  slack  in  my  room,  sending  him  off  to  court 
to  listen  to  a  legal  argument.  He  heard  an 
eminent  leader  argue  a  question  of  Statute  Law 
on  a  subject  of  which  he  was  a  master.  He  returned 
to  my  Chambers  and  said  "  Is  there  anything  duller 
in  the  whole  world  than  hearing  So-and-so  argue 
a  point  on  the  Public  Health  Act."  Fortunately 
he  found  a  suitable  channel  for  his  undoubted 
gifts,  and  he  is  now  doing  very  well  in  the  literary 
world.  Not  long  ago  I  read  with  delight  a  descrip- 
tion of  a  barrister's  first  case  in  court  from  his 
pen,  which  I  recognized  at  once  as  a  highly- 
coloured  reproduction  of  the  one  and  only  case 
he  devilled  for  me.  There  was  no  one  on  the  other 
side.  He  had  only  to  rise  and  in  a  few  words, 
chiefly  selected  by  myself,  ask  for  judgment.     I 
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believe  the  prospect  for  a  whole  day  and  night 
beforehand  caused  him  such  anxiety  as  to  amount 
to  real  suffering. 

"  Devilling  "  has  never  become  in  India  what 
it  was  once  in  England.  The  absence  of  the 
"  buffer "  in  the  shape  of  the  solicitor  has  been 
a  potent  cause  in  preventing  its  growth,  but  I 
believe  it  will  grow.  It  is  an  excellent  thing  for 
the  Bar,  and  for  the  Bench  too.  Judges  like  to 
hear  new  men.  They  like  to  see  a  beginner 
gaining  confidence  and  putting  his  cases  well. 
It  promises  a  supply  of  men  for  the  future.  It 
prev/ents  too  much  monopoly  and  gives  every  one 
a  chance,  which  is  only  right  in  such  a  purely 
democratic  profession  as  the  Bar.  Personally 
I  owe  everything  to  it — to  devilling  and 
"returned  briefs."  To  one  returned  brief  I 
owed  a  connection  which  brought  me  for  a  long 
time  the  cream  of  the  work  in  a  town  which  I  had 
visited  in  vain,  and  at  much  cost,  many  times  a  year 
for  five  years  without  picking  up  so  much  as  a  guinea. 
But  it  was  by  "  devilling "  I  was  enabled  to 
acquire  in  course  of  time  a  London  practice — my 
circuit  being  a  poor  and  unremunerative  one. 
Soon  after  I  married,  which  I  did  before  I 
could  afford  it,  I  was  "  devilling  "  at  various  times 
for  no  less  than  13  men.  Some  are  dead,  some 
are  on  the  Bench,  some  have  taken  silk,  others 
I  have  left  behind  still  at  the  Junior  Bar.  My 
wife  and  I  reckoned  that  I  was  earning  for  other 
men  about  /" 2,000  a  year.  One  of  them  who 
is  now  a  High  Court  Judge,  always  insisted  on 
sending  me  half  the  fee  even  for  a  case  in  Town. 
It    was    contrary    to    the    recognized    rule  and  I 
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stood  out  against  it  but  he  insisted  and  I  had 
to  give  in.  When  he  took  silk  I  obtained  a 
considerable  increase  of  work  through  his  old 
clients. 

"  Devilling  "  has  many  points  of  superiority 
over  the  ordinary  conduct  of  your  own  case.  It 
comes  to  you  in  your  early  days,  when  the  taste  of 
success  of  any  kind  is  very  sweet,  and  the 
consequence  of  failure  is  not  very  serious.  As  a 
rule  you  are  asked  to  "  devil  "  an  uphill  case. 
You  have  had  a  preliminary  talk  with  the  original 
-counsel,  and  he  has  inspired  you  with  his  ideas. 
He  has  told  you  that  the  only  chance  of  success 
lies  by  one  road,  and  that  you  may  safely  abandon 
the  others.  Even  if  you  have  not  seen  him,  there 
is  probably  a  note  inside  the  brief,  which  gives  you 
a  line.  You  meet  the  client,  to  whom  you  owe 
nothing,  and  from  whom  you  have  no  right  to 
expect  anything,  on  equal  terms.  He  will  pro- 
bably dislike  you,  and  distrust  you,  at  sight.  There 
is  no  reason  why  you  should  not  reciprocate.  He 
will  certainly  want  to  tell  you  the  whole  case  all 
over  again,  and  you  can  airily  remark  that  he 
appears  to  be  showing  small  faith  in  the  brief 
which  he  has  prepared  for  counsel's  instruction, 
and  which,  be  it  said,  you  have  probably  read  at 
least  half  a  dozen  times.  He  will,  in  his  anxiety, 
cram  into  your  mexperienced  ear  every  conceivable 
point  for  argument,  whether  mutually  destruc- 
tive or  not.  Clients  invariably  do  this  with  a 
young  junior  whose  powers  they  distrust,  apparently 
with  a  view  to  assisting  them  to  take  a  clear  and 
decided  view  of  the  case.  But  you  will  be  able 
to  indulge  the  rare  but  refreshing  joy  of  cavalierly 
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dismissing  all  except  the  one  which  you  and  your 
principal  have  decided  to  fight. 

I  remember  once  winning  a  Bill  of  Sale  case 
which  I  was  devilling,  on  a  technical  point  which 
crept  out  in  evidence,  which  my  opponent  evidently 
did  not  know,  but  which  I  happened  to  see  and 
which  I  also  saw  had  caught  the  Judge's  eye.  He 
was  a  very  fine  old  lawyer.  He  amused  himself 
a  little  at  the  expense  of  my  opponent  who,  finding 
the  Judge  against  him,  got  leave  to  recall  a  witness 
and  put  another  question  which  absolutely  buried 
him  up  to  the  neck  and  made  an  appeal  to  the 
High  Court  hopeless.  I  asked  for  judgment  and 
got  it.  I  knew  that  nothing  on  earth  could  upset 
it.  The  necessary  fact  was  found  on  the  plaintiff's 
uncontradicted  evidence  and  the  point  was  covered 
by  authority.  All  the  while  my  client,  who  had 
not  the  faintest  notion  what  was  going  on,  was  in  a 
state  of  frenzy.  He  had  prepared  an  elaborate 
brief  seeking  to  upset  the  whole  transaction  on  the 
ground  of  fraud.  It  made  no  difference  to  him 
that  he  had  little  or  no  direct  evidence  of  it,  and 
that  his  proof  of  it  depended  on  admissions  in 
cross-examination  which  the  witnesses  were  not  in 
the  least  likely  to  make.  He  urged  me  to  take 
the  point  of  fraud.  My  principal  and  I  had  agreed 
that  unless  nothing  else  was  left  to  us — there  were 
other  technical  points — it  would  be  folly  to  run 
fraud  at  all.  I  told  the  client  it  was  unnecessary. 
He  almost  wept.  "  We  shall  be  upset  in  the  High 
Court,"  he  moaned,  "  and  we  shall  be  told  we  did 
not  take  the  point."  I  tried  to  re-assure  him,  but 
who  was  I — a  poor  miserable  "  devil."  I  after- 
wards heard  that  he  went  back  to  the  principal  and 


io8  THE  ADVOCATE. 

bitterly  complained    of    my    timdity    and    incom- 
petence.    I  hope  he  learned  one  day  that  mainly 
through  my  happening  to  know  the  law  on  the  point 
and  to  know  that  the  Judge  knew  it  too,  I  got  him 
through  an  awkward  difficulty  with  an  unimpeach- 
able   judgment.       I    am    doubtful.       He    always 
looked  askance  at  me  whenever  I  met  him,  and  it 
gave  me  great  joy  in  later  years  to  be  opposed  to 
him  in  two  capital  cases  in  which  I  was    able    to 
inflict  a  severe  castigation  upon  him  and  his  client. 
The  real  benefit  of  "  devilling  "  is  this,  that 
in  the  vast  majority  of  cases  you  get     the    cases 
thrown  at  you  overnight,  the  very  last  thing,  when 
libraries  are  closed,  fires  are  dying,  and  clerks  are 
flying  homewards,  and  you  have  to  master  the  facts 
at  once  and  trust  to  your  general  knowledge  of 
law  next  day  in  court.     I  found  that  part  of  the 
job  the  most  profitable  to  myself,  and  the  thing 
which  was  most  appreciated  by  the  average  client 
and  led  him  to  entrust  cases  to     me.     I    do    not 
agree  with  some  of  the  attacks    I    have    read    on 
devilling.     It  is  true  it  is  almost  a  profession  in 
Itself,  but  not  for  long.     "  Once  a  devil,  always  a 
devil,"  is  untrue.     Nor  do  I  think    as    has    been 
written   "that   it   is   almost   pathetic   for  a  highly 
trained   man   to  find   no   other  way  of  gaining   a 
livelihood    than    by    placing   his    services    at    the 
disposal  of  his  more    fortunate    comrades.     It    is 
not  a  natural  state  of  things,  nor  is  it  every  man 
who  can  put  the  same  heart  into    another    man's 
work  that  he  can  into  his  own."— (Plowden's  "  Grain 
or  Chaff.")     My  experience,    and    that    of    many 
others,    is  quite   the   reverse.     It  is   much  to   be 
regretted     that    the    universal    adoption    of    the 
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telephone,  which  enables  the  client  even  at  the 
last  moment  to  secure  his  own  substitute,  has  made 
"  devilling  "  much  less  common,  to  the  detriment 
of  the  junior  Bar,  and  I  believe  often  to  the  detri- 
ment of  the  client. 

In  the  English    courts,    absence    in    another 
place  is  no  reason  for  securing  an  adjournment. 
Every  Judge    has    been    through    the    difficulties 
himself,  and  no  busy  man  who  has  more  than  one 
case  in  the  morrow's  list  has  any  excuse  for  not 
securing  another  man  to  read  the  papers  and  be 
ready  in  case  of  emergency.     If  the  case  is  called 
on,  and  the  man  is  not  there,  it  is  no  use,  as  a 
general    rule,    for  the  "  devil "  to  apply    for    an 
adjournment.     If    he    has    any    stuff    in    him,    he 
applies,  but  hopes  devoutly  that    his    application 
will  be  rejected.     It  is,  and  his  chance  has  come. 
And  if  it  is  a  difficult  and  possibly  a  leading  case, 
what  would  not  half  the  Bar  give  for  such  a  chance. 
In  Allahabad  with  the  rule  about  "  slips  "  the 
chances  are  not  the  same,  and   I  understand  the 
client  makes  considerable  difficulties  in  any  case. 
Where  work  is  mostly    appellate    and    has    been 
waiting  some  while  already,  the  "  slip  "  system  is 
not  open  to  any  great  objection,  and  I  certainly 
think  that  the  client  has  a  right,  if  he  pleases,  to 
object  to  a  "  devil  "  and  to  choose  his  own  substi- 
tute.    The  only  point  about  it  is  that  the  new  man 
may  never  have  the  time  to  get  hold  of  it  in  the 
way  the  "  devil  "  has  already  done. 

It  is  always  a  moot  point  whether  to  read 
in  Chambers  with  another  man  before  or  after 
you  are  called.  I  unhesitatingly  plump  for  the 
latter.     All  I  have  said  about  devilling  will  show 
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that  you  never  know  when  an  emergency  may 
not  arise  in  which  your  services  in  a  fresh-powdered 
wig,  and  a  palpably  new  gown,  may  not  be 
required.  It  is  better  to  gain  a  little  confidence 
and  experience  in  Chambers  before  you  make  your 
first  plunge,  and  so  on  the  whole  I  always  recom- 
mend the  first  three  months  to  precede  the  call. 
But  it  is  better  to  make  your  first  effort  unfledged, 
than  to  postpone  it  indefinitely,  and  if  you  pass 
out  of  the  pupil  stage  and  leave  the  busy  man's 
Chambers  before  you  are  called,  it  may  be  long 
before  even  a  small  chance  comes  your  way. 

Once  the  pupil  stage  is  over  you  must  settle 
down  to  a  long  monotonous  interval  of  watching 
and  waiting.  Face  it  boldly.  Patience  and 
perseverance  will  have  their  reward.  Many  of  our 
biggest  men  were  on  the  point  of  giving  up  when 
work  began  to  come.  One  brilliant  High  Court 
Judge  made  30  guineas  in  his  first  seven  years. 
Go  to  work  early,  and  stay  late.  Outstay  every 
one  till  the  most  belated  client  must  needs  have 
gone  home.  One  of  the  neatest  pieces  of  advice 
ever  given  to  a  pupil  was  this  :  "  Two  things  are 
essential.  Always  be  on  the  cab  rank,  and  put 
your  best  work  into  a  guinea."  If  a  client  finds 
you  can  take  infinite  pains  with  a  small  case,  he 
will  feel  no  doubt  about  you  when  the  big  one 
comes  along. 


CHAPTER  VIII. 

Moots. 

Much  criticism  has  been  justly  levelled  from  time 
to  time  at  the  inadequate  system  of  legal  education 
provided  in  England  for  those  who  desire  to 
qualify  for  the  Bar.  The  late  Lord  Russell  of 
Killowen  devoted  his  powers  of  advocacy  after  he 
became  Lord  Chief  Justice  to  an  endeavour  to 
raise  the  standard  to  something  more  nearly 
approaching  his  lofty  ideal.  His  contention  was 
that  the  four  Inns  of  Court  ought  to  provide  a 
real  Law  University  for  the  Empire,  Students 
come  there  from  all  parts  of  the  Empire,  join  one 
of  the  Inns,  enter  into  such  social  life  as  it 
possesses,  attend  the  lectures,  and  after  passing 
their  examinations  receive  their  call  to  the  Bar. 
Courses  of  lectures  are  prescribed,  and  lecturers 
are  selected  from  the  members  of  the  profession, 
and  law  professors.  A  Board  of  Examiners 
conducts  the  examinations  All  this,  however,  is 
done  under  the  Council  of  Legal  Education,  which 
is  a  sort  of  Committee  consisting  of  selected 
members  of  the  four  Inns  of  Court.  The  cost  of 
the  work  is  met  by  fro  rata  contributions  from  the 
four  Inns.  But  this  is  all.  There  is  no  real 
organization,  no  association  between  the  tutors  and 
the  pupils,  no  scholastic  life.  The  Benchers  who' 
regulate  the  affairs  of  the  Inn  have  no  personal 
association,  generally  speaking,  with  the  general 
body  of  members,  and  have  very  little  to  do  with 
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them  except  to  pass  them  as  fit  persons  for  admis- 
sion, and  again,  after  the  three  years'  course  of 
"  eating  dinners "  in  Hall  has  been  finished,  to 
pass  them  as  qualified  to  be  called.  Nor  is  there 
raiy  personal  association  between  the  lecturers  and 
the  pupils,  who  are  for  the  most  part  unknown  to 
one  another. 

No  technical  training  of  any  kind  is  provided. 
Students  are  left  to  pick  up  as  best  they  can  a 
knowledge  of  the  practice  of  the  law,  and  of  the 
etiquette  of  the  profession,  and  nothing  is  done  to 
assist  them  in  acquiring  any  sort  of  practice  or 
experience  in  elocution  and  argument.  The  only 
opportunity  a  man  has  is  to  learn  what  he  can 
by  "  reading  in  Chambers."  Even  this  is  voluntary, 
though  so  universally  advocated  and  practised  as 
to  amount  to  a  compulsory  step,  but  it  has  to  be 
provided  at  the  student's  own  expense,  and  he  has 
nothing  better  to  guide  him  in  the  important  task 
of  making  a  good  selection  than  the  friendly  advice 
•of  such  acquaintances  as  he  happens  to  make.  I 
have  already  dealt  with  this  subject,  and  no  more 
need  be  said  about  it.  But  the  system  of  legal 
■education  provided  for  aspirants  to  the  Bar  can 
only  be  described  as  hap-hazard. 

In  the  old  days  when  legal  education  was  a 
real  thing  "  moots "  were  compulsory  at  all  the 
Inns.  Men  were  not  allowed  to  practise  at  the 
Bar  at  all  until  they  had  undergone  years  of  study 
cind  preparation,  and  obtained  certificates  for 
having  argued  through  the  various  stages  of 
"  moots  "  which  were  arranged  upon  a  systematic 
plan,  and  controlled  by  the  Readers  and  Ancients 
of  the  Inn.     The  word  itself  has  almost  dropped 
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out  of  use,  except  as  an  adjective  applied 
to  a  knotty  point.  The  thing  itself  except  on 
a  small  scale  as  a  voluntary  effort  in  Gray's  Inn 
has  dropped  out  altogether  from  English  legal 
education.  The  "  moot "  is  the  argument  of  a 
set  case,  raising  some  debatable  point  jpf  law, 
before  a  tribunal  consisting  of  a  President,  by  a 
given  number  of  selected  men  on  either  side.  I 
was  for  many  years  the  Honorary  Secretary  of  the 
Gray's  Inn  Moot  Society  and  have  always  been  a 
strong  advocate  of  the  claims  of  the  moot  system. 
I  managed  to  do  a  great  deal  to  interest  the  Judges 
themselves  to  come  and  preside.  In  those  days 
Judges  had  seldom  been  invited,  but  since  then 
they  have  always  shown  their  readiness  to  help. 
Lord  Russell  of  Killowen  himself  presided  over 
one  of  our  annual  meetings  and  delivered  a  power- 
ful address  urging  upon  the  Inns  of  Courts  the 
revival  of  the  practice.  And  in  the  year  1898  I 
contributed  an  article  to  the  Law  Quarterly  Review 
in  an  endeavour  to  attract  attention  to  the  question. 
I  am  bound  to  confess  that  all  these  efforts  proved 
quite  fruitless,  and  except  that  the  Gray's  Inn 
Moot  Society  has  somewhat  increased  its  activities 
and  extended  its  influence,  the  question  is  very 
much  where  it  was  twenty  years  ago.  As  Lord 
Morley  once  said,  no  man  can  write  again  what  he 
has  once  written,  and  I  therefore  propose  to  quote 
here  a  few  extracts  from  my  article,  with  such 
alterations  as  seem  required    to    suit    my    present 

readers. 

*  *  *  *  * 

"  The  subject  was  naturally  enough  brought 
before  both  the  learned  bodies  which  sat  in  the 
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middle  of  the  nineteenth  century  to  consider  the 
condition  of  legal  education,  and  the  constitution 
of  the  Inns  of  Court;  but  it  received  scant  notice 
amidst  the  numerous  larger  issues  which  were 
dealt  with  in  their  reports.  Before  the  Select 
Committee,  which  sat  in  1846,  both  Lord  Campbell 
and  Professor  Starkie  gave  some  interesting 
evidence  upon  the  point,  and  in  1855  Mr.  Whit- 
marsh,  Q.C.,  the  Treasurer  of  Gray's  Inn,  told  the 
Royal  Commission  that  Mr.  Lewis,  the  reader  of 
his  Inn,  had  in  1847  established  a  voluntary 
system,  which  had,  however,  been  abandoned  upon 
the  formation  of  the  Council  of  Legal  Education. 
'  The  young  men,*  added  the  Treasurer,  '  used  to 
like  it  very  much.'  In  his  evidence  before  the 
same  body,  Mr.  Horace  Binney,  jun.,  of  the 
American  bar,  and  the  son  of  a  distinguished 
lawyer  in  the  United  States,  says  that  at  that  time 
there  was  a  regular  moot-court  for  students  in 
Pennsylvania,  organized  by  a  voluntary  association, 
but  sometimes  presided  over  by  Judges,  for 
conducting  arguments  as  in  Banc,  and  that  a 
similar  institution,  called  the  Law  Academy,  was 
in  existence  in  Philadelphia  for  the  same  purpose. 
In  America  the  system  has  continued  uninter- 
ruptedly down  to  the  present  day,  and  in  the  law 
schools  of  that  country  argument  in  moot-courts 
is  treated  as  an  obviously  necessary  part  of  a 
student's  training.  In  the  Harvard  Law  School 
the  system  is  conducted  upop  an  elaborate  scale. 
It  falls  into  two  distinct  parts  :  a  set  of  official 
moot-courts  conducted  by  the  instructors,  and  the 
students'  law  clubs.  Each  student  is  entitled  to 
try  his  hand  in  one  of  the  former  class,  once  in  his 
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-second,  and  once  in  his  third  year.  This  privilege 
is  not  so  generally  taken  advantage  of  as  it  would 
be  if  the  clubs  did  not  accomplish  almost  the  same 
results  in  a  less  formidable  way.  The  law  clubs 
each  take  in  eight  members  from  the  new  men  of 
every  year  as  they  enter,  and  a  sort  of  recognized 
precedence  has  grown  up  by  which  one  club  has 
the  first  choice  of  the  new  men.  The  men  of  each 
of  the  first  two  years,  in  a  given  club,  form  a 
separate  court  which  is  presided  over  by  a  *  chief 
justice  '  taken  from  the  members  of  the  club  in  the 
class  above,  who  draws  up  the  facts  of  the  case 
to  be  argued.  The  '  counsel '  are  two  members 
of  the  club  of  the  same  year  as  the  judges.  Each 
•of  the  eight  argues  four  cases  in  the  first  year,  two 
in  the  second,  when  he  sits  twice  as  '  chief  justice  ' 
in  the  court  below,  and  in  the  third  year  he  merely 
sits  once  as  '  chief  justice '  in  the  second-year 
court.  The  judgment  is  generally  submitted  to 
one  of  the  professors,  and  the  subjects  of  the 
cases  are  so  arranged  that  each  deals  with  a  topic 
which  the  instructors  are  just  about  to  reach.  This 
system  has  the  merit  of  enjoying  the  confidence  of 
the  students,  who  derive  great  advantage  from  it. 

The  club  system  dates  from  1870.  Until 
that  time  the  Harvard  Law  School  authorities 
-themselves  had  undertaken  the  work,  and  had  held 
.a  moot-court  regularly  once  a  week,  presided  over 
by  one  of  the  professors  as  judge,  and  this  court 
had  always  been  regarded  as  an  important  feature 
-bf  the  educational  work  of  the  school.  It  has, 
however,  almost  died  out,  not  from  any  inherent 
defects,  but  under  the  stress  of  competition.  The 
clubs,  of  which  there  were  at  one  time  from  fifteen 
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to  twenty  at  Harvard,  have  proved  so  successful 
that,  in  the  view  of  the  authorities,  the  necessity 
of  making  further  provision  has  been  removed. 
So  that  American  law  students  not  only  do  not 
kick  against  compulsory  mooting,  but  have  risen 
above  it  by  their  enthusiasm  for  the  practice. 

So  great  is  their  enthusiasm  at  Harvard  that 
the  whole  of  the  facts  and  the  law  upon  which 
their  discussions  turn  are  carefully  prepared  and 
printed,  days,  or  even  weeks,  in  advance.  First, 
the  judge's  statement  of  facts  is  printed,  with  the 
date  of  the  hearing,  and  the  names  of  the  counsel. 
Then  both  the  plaintiff's  and  the  defendant's 
briefs,  with  the  points  elaborately  mapped  out 
and  subdivided,  together  with  some  of  the  cases 
to  be  relied  upon  in  support  of  the  arguments,  are 
also  printed  and  filed.  I  have  studied  one  of 
these  briefs,  which  extended  over  some  seven 
printed  pages.  Although  this  may  seem  to  many 
of  us  a  somewhat  too  elaborate  method,  the  work 
of  preparation  alone  must  be  an  education  in  the 
subject  with  which  it  deals. 

Sir  Frederick  Pollock  made  an  effort  to  revive 
the  practice  of  mooting  when  he  lectured  for  the 
Council  of  Legal  Education.  He  regularly 
concluded  each  term's  course  with  a  moot,  and  he 
once  told  me  that  the  men  showed  great  interest 
and  often  argued  with  skill  and  ingenuity.  It  is 
a  pity  that  no  one  has  thought  it  worth  while  to 
follow  the  example. 

But  the  only  attempt  to  carry  on  this  work  to 
be  found  at  the  present  day  is  the  voluntary  associa- 
tion at  Gray's  Inn.  This  society,  the  very 
existence  of  which  is  but  little  known  Outside  its 
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<own  Inn,  was  founded  in  1875,  mainly  by  the 
efforts  of  its  first  president  Mr.  J.  A.  Russell,  Q.C., 
County  Court  Judge,  and  a  few  students.  Fostered 
and  encouraged  by  the  Benchers  of  the  Inn,  who 
by  an  annual  grant  discharge  the  slight  expense 
it  entails,  it  has  gone  quietly  on  its  way,  and  is 
now  in  as  flourishing  a  condition  as  at  any  period 
in  its  history.  A  moot-court  is  held  there  six  or 
eight  times  a  year.  It  is  generally  presided  over 
by  a  '  silk,'  who  is  not  a  member  of  Gray's  Inn. 
Several  Lords  of  Appeal,  and  a  majority  of  the 
Judges  of  the  Supreme  Court  now  upon  the  Bench, 
at  one  time  or  another  during  their  career  at  the 
Bar,  undertook  this  office,  and  in  later  years 
Judges  have  done  so  while  holding  judicial  office. 

One  thing  is  certain.  If  '  moots '  are  to  be 
left  to  voluntary  effort  they  must  be  organized  by 
the  men  themselves;  if  they  are  to  be  made,  as 
they  surely  ought  to  be  made,  compulsory,  they 
must  be  organized  by  the  governing  body.  One 
of  the  first  difficulties  that  presents  itself  in  con- 
sidering a  compulsory  scheme  is  the  number  of 
students  who  have  to  be  provided  for.  A  much 
wider  area  has  to  be  dealt  with  than  in  the  old 
days.  A  moot  every  evening  for  five  days  in 
every  week  during  the  four  dining  terms  would 
hardly  enable  each  student  to  moot  once  in  the 
twelve  months,  and  three  moots  before  call  to  the 
'Bar  ought  to  be  an  irreducible  mmimum.  It  would 
be  possible,  no  doubt,  to  divide  barristers  into  two 
classes  :  a  nominal  class,  to  include  all  who  had 
no  intention  of  practising  in  this  or  any  other 
country;  an  effective  class,  to  include  all  proposing 
practitioners.      In    the    latter    case,    a    certificate 
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might  be  granted,  and  a  rule  made,  as  in  the  other 
branch  of  the  profession,  that  no  barrister  should 
practise  without  such  certificate.  Arguing  in 
moots  might  then  be  permissive  in  the  former 
case;  while  no  certificate  to  practise  would  be 
granted  to  any  who  had  failed  to  pass  the  requisite 
number  of  moots.  An  alternative  would  be  to 
provide  a  set  of  moots  earlier  in  the  day,  say  for 
second-year  men  (first-year  men  not  being  eligible 
at  all),  reserving  the  more  important  post-prandial 
occasions  in  Hall  for  the  more  advanced.  Or  it 
might  be  arranged  so  that  no  one  should  moot 
until  he  had  passed  his  paper-examinations.  The 
number  of  students  eligible  for  the  ceremony 
would  then  be  more  limited,  and  the  period  of 
eligibility  being  shortened,  not  more  than  two 
moots  need  be  required  of  each  student,  unless  the 
presiding  judge  made  an  order  postponing  his 
call  until  he  had  mooted  once  or  twice  more.  By 
this  arrangement  it  would  not  be  difficult  to 
include  every  individual  student.  Looking  at  the 
enormous  number  of  judicial  and  administrative 
posts  of  responsibility  which  are  open  to,  and 
exclusively  enjoyed  by,  members  of  the  Bar,  and 
to  which  they  are  often  appointed  without  the 
slightest  regard  to  their  experience  of  courts  of 
law,  or  their  knowledge  of  practice,  the  universal 
application  of  the  system  is  to  be  preferred. 

Presiding  judges  in  considerable  numbers 
v/ould  have  to  be  provided,  and  their  regular 
attendance  secured.  This  duty  ought  to  be,  and 
to  a  great  extent  could  be,  borne  by  the  Benchers 
themselves,  with  the  addition  of  a  few  of  the  more 
advanced  members  of  the  profession  selected  by 


MOOTS.  119 

them  from  those  who  are  qualifying,  so  to  speak, 
to  become  Benchers  in  their  turn.  It  is  not  much 
to  ask  of  one  who  has  reached  eminence  in  his 
profession  to  give  up  one  or  two  evenings  of  two 
hours  each  in  each  term  to  sitting  in  a  moot-court, 
assisting  by  his  presence  and  his  judgment,  the 
discussion  of  a  case  by  young  men  who  have  a 
right  to  look  to  him  for  guidance  and  encourage- 
ment ?  Experience  has  shown  that  scores  of  men, 
without  any  obligation  upon  them,  will  cheerfully 
do  it,  and  be  grateful  for  the  opportunity. 

In  the  old  days  the  learned  leaders  of  the 
profession  were  proud  to  gather  about  them  bands 
of  young  men,  who,  anxious  to  pick  up  some 
crumb  from  the  master's  table,  thronged  round 
them  in  their  leisure  moments  in  Westminster 
Hall,  and  keenly  debated  knotty  points.  Moots 
had  been  their  introduction.  Upon  the  common 
ground  of  formal  argument  in  hall,  inner-barrister 
and  utter-barrister,  reader  and  ancient,  met  for  the 
common  good  of  all :  the  one  to  argue  and  learn, 
the  other  to  argue  and  teach.  A  noble  ideal,  but 
too  picturesque  of  course  for  the  twentieth 
century.  Yet  something  like  it,  adapted  to  the 
altered  habits  and  customs  of  modern  life,  might 
well  grow  out  of  a  revival  of  mooting  to  the  great 
gain  of  the  profession.  It  may  be  that  some  of 
the  disloyalty  to  our  old  unwritten  laws  of  etiquette 
and  code  of  honour,  which  have  been  noted  as  a 
growing  characteristic  of  the  modern  Bar,  is 
attributable  to  the  widening  of  the  gulf  between 
veteran  and  neophyte. 

Amongst  young  men  themselves  an  organized 
system  of  mooting  would  be  certain  to  create  a 
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stronger  bond  of  union.  Those  who  are  acquainted 
with  its  working  in  America  assert  that  its  great 
value  there  is  that  it  brings  men  together  in  their 
work,  introduces  a  strong  competitive  element,  and 
a  certain  esprit  de  corps. 

To  the  individual  the  advantages  are  palpable 
enough.  In  all  branches  of  education  pure  book- 
learning  is  made  a  fetish;  in  the  law  everything 
is  sacrificed  to  it.  Yet  it  is  a  platitude  that  learn- 
ing, however  profound,  is,  in  the  law  above  all 
places,  of  little  avail  without  an  equivalent  of 
readiness  and  skill  in  application.  These  things 
are,  of  course,  often  born  in  a  man,  but  they  are 
also  to  be  acquired.  As  Lord  Russell  of  Killowen 
has  pointed  out,  it  is  a  distinct  gain  to  a  man  if 
he  can  try  his  prentice  hand  before  he  practises 
upon  a  client.  In  a  moot  or  two  he  will  have  his 
faults  exposed,  his  shortcomings  pointed  out;  he 
will  acquire  greater  facility  of  speech ;  he  will  begin 
to  master  the  art  of  order  and  arrangement  in 
argument;  he  will  learn  to  overcome  nervousness 
and  prolixity;  and  he  will  obtain  a  grip  upon  the 
question  he  is  invited  to  tackle,  and  others  cognate 
to  it,  which  he  is  not  likely  to  lose. 

These  propositions  seem  so  obvious  that  one 
can  but  express  astonishment  that  they  should  be 
completely  ignored  by  those  who  are  responsible 
for  the  education  of  men  for  the  Bar.  The  fact 
is  that  instruction  is  confused  with  education. 
The  memory  is  strained,  but  the  mind  is  not 
cultivated.  Cases,  statutes,  formula,  dicta,  all 
well  enough  in  their  way,  are  to  be  crammed  into 
the  brain,  and  poured  out  over  an  examination 
paper,  by  the  student,  while  but  little  regard  is 
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paid  to  the  relation  they  bear  to  the  demands  to 
be  made  upon  the  barrister  in  the  daily  life  of  his 
profession.  The  narrowing  tendency  of  a  highly 
technical  education  in  the  law  is  often  alleged, 
with  some  show  of  reason,  as  a  strong  objection 
against  it.  But  no  one  advocates  the  neglect  of 
general  culture,  which  is  of  greater  value,  perhaps, 
in  the  law  than  anywhere  else.  The  one  is  the 
handmaid  of  the  other.  All  that  is  here  contended 
for  is  that  there  is  too  little  of  a  technical,  and 
nothing  whatever  of  a  practical,  character  in  the 
present  system ;  and  that  those  who  are  responsible 
for  it  are  blind  to  the  splendid  precedent  which 
has  been  provided  by  their  predecessors,  which 
has  stood  the  test  of  time,  and  which  may  be 
followed  with  little  trouble  and  infinitesimal 
expenditure." 

•tP  tP  ^r  ^F  TT 

The  above  extract,  parts  of  which  may  read  a 
little  out  of  date,  and  parts  of  which  are  clearly 
inapplicable  to  India,  expresses  all  that  I  would 
say  upon  the  general  question. 

It  remains  only  to  give  a  short  sketch  of  the 
method  adopted  by  the  voluntary  Society  at  Gray's 
Inn.  The  procedure  was  approximated  to  that 
of  the  Court  of  Appeal.  The  question  was  set  so 
as  to  raise  some  practical  point  of  law  as  though 
it  had  been  decided  by  a  first  court.  It  was  found 
that  the  arguments  went  better  if  the  opener  began 
as  though  he  were  appealing  in  the  ordinary  way. 
Sometimes  the  question  mooted  was  whether  a 
reported  case  had  been  rightly  decided.  I 
remember  one  well-known  leader,  who  had  lost 
a  leading  case  in  the   Court  of  Appeal,   setting 
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the  same  point,  and  overruling  the  Court  of 
Appeal  with  great  gusto.  It  was  always  recog- 
nized that  the  court  was  only  bound  by  decisions  of 
the  House  of  Lords.  Two  men,  a  leader  and  a 
junior,  argued  on  either  side.  The  leader  for  the 
appellant  was  given  a  reply.  Allowing  forty-five 
minutes  to  either  side,  with  a  little  over — it 
generally  came  to  that — twenty  minutes  for  the 
judgment,  and  ten  minutes  for  the  formal  proceed- 
ings by  way  of  votes  of  thanks,  the  moots  were 
generally  finished  by  lo-o.  They  began  at  8-0  p.m., 
immediately  after  dinner  and  took  place  in  Hall, 
the  Library  being  kept  open  close  at  hand  for  any 
books  that  were  wanted.  The  Judge  usually 
dined  as  a  guest  of  the  Benchers.  I  remember 
one  well-known  leader  of  the  criminal  bar  refusing 
my  invitation  by  saying  that  much  as  he  should 
enjoy  his  dinner,  the  argument  of  points  of  law 
had  no  charm  for  him,  and  he  should  only  give 
himself  away  ! 

Owing  to  the  difficulty  of  securing  men  to 
preside,  only  two  were  held  in  each  term,  or  eight 
in  each  year.  Thus  only  thirty-two  nien  per 
annum  could  argue  and  many  enthusiasts,  in  order 
to  become  proficient,  insisted  upon  doing  so  more 
than  once.  The  Secretary  selected  the  counsel, 
making  his  choice  from  the  volunteers,  who  varied 
in  numbers  from  season  to  season  in  remarkable 
fashion,  and  whipping  up  men  to  lead  if  those 
available  were  not  up  to  the  task.  The  question 
was  printed  on  a  card  which  was  distributed 
in  Hall,  and  the  audience  was  generally  quite 
large  but  they  were  not  allowed  to  take  any 
part.     I  ought  to  add  that  a  large  proportion  of 
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volunteers  were  students  from  India,  and  admir- 
able many  of  them  were. 

It  is  much  to  the  credit  of  Allahabad 
University  that  something  of  the  same  sort  is  done 
there.  At  present  I  have  not  had  the  advantage 
of  hearing  it,  but  I  understand  that  it  takes  rather 
the  form  of  an  ordinary  debate.  Debating  Societies 
are  excellent  things,  and  there  are  few  better  forms 
of  practical  training  for  a  student  than  taking  part 
in  a  debate.  I  was  myself  President  of  the  old 
Hardwicke  Society  soon  after  I  was  called  and 
throughout  my  professional  life  I  did  all  I  could 
to  persuade  my  pupils  to  join  and  take  part.  From 
the  chair  I  always  allowed  my  eye  to  fall  on  the 
new  and  the  junior  men,  and  did  my  best  to 
encourage  them.  By  a  curious  crisis  arising  out 
of  the  great  war  I  happened  to  be  President  once 
again  when  I  was  appointed  to  Allahabad.  One 
thing  about  debates  must  always  be  borne  in  mind. 
It  is  of  the  utmost  importance  to  acquire  facility  and. 
confidence  in  speaking  and  to  learn  to  think  on 
your  legs,  but  never  rise  unless  you  have  some- 
thing to  say.  Always  rise  if  you  have,  but  don't 
talk  for  the  sake  of  talking.  You  ought  to  feel 
that  you  know  something  worth  contributing,  which 
you  think  ought  to  be  said.  Unless  you  are  an 
expert,  don't  speak  without  some  preparation  of 
your  subject,  though  your  utterance  may  be 
impromptu.  "  Debating,"  a  Judge  once  said  at 
our  annual  dinner  raising  his  liqueur  glass,  "  ought 
to  be  taken  like  liqueurs,  in  small  quantities." 

I  would  not  say  one  word  to  discourage,  or 
discount  the  importance  of,  discussing  points  of 
law  in  general  debate,  though  we  never  did.     But 
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to  that  practice  ought  certainly  to  be  added  the 
practice  of  ordered,  systematic,  and  formal 
argument,  before  a  regular  tribunal  at  a  moot. 
It  is  this  system,  more  than  anything  else,  which 
accustoms  a  man  to  the  sort  of  work  he  will  have 
to  do  in  court,  with  a  presiding  Judge  who  himself 
takes  part  in  the  discussion,  by  intervening  with 
suggestions,  and  with  questions  directed  to  test 
the  soundness  of  the  principle  which  is  being 
advanced.  Though  interruption  from  the  Bench 
may  be  carried  too  far,  and  the  advocate  who 
knows  his  business  is  much  better  left  to  develop 
his  argument  in  his  own  way,  it  is  a  very  useful 
aid  both  to  counsel  and  to  Judge,  and  if  it  does 
not  degenerate  into  a  desultory  conversation,  or  a 
monopoly  of  the  talking  on  the  part  of  the  Judge, 
is  generally  welcomed  by  the  Bar.  The  moot  is 
an  admirable  training  for  this  kind  of  discussion, 
of  which  the  advocate  will  get  so  much  in  his 
ordinary  practice. 


CHAPTER  IX. 

Conduct  in  Court. 

It  is  said  that  amongst  medical  men  the  general 
practitioner  is  of  little  or  no  use  unless  he  has 
a  "  bed-side  manner."  Certainly  a  court  manner 
is  essential  to  success  of  a  certain  kind  at  the  Bar. 
In  original  work,  or  as  it  is  called  in  England,  at 
nisi  prills,  it  is  all-important.  Few  men  ever  had 
such  perfect  command  of  themselves,  and  such 
imperturbability  in  the  face  of  unfair  opposition 
as  Rufus  Isaacs,  now  better  known  as  Lord 
Reading,  the  Lord  Chief  Justice  of  England.  His 
management  of  his  tribunal,  whether  in  success  or 
in  adversity,  was  almost  perfection.  "  I  see, 
Mr.  Isaacs,"  said  the  President  of  the  Court  of 
x^ppeal  upon  a  famous  occasion,  when  an  appeal 
was  brought  by  the  other  side  from  a  trial  before 
a  jury  upon  the  ground  that  the  Judge  had  mis- 
directed them,  "  I  see  from  the  shorthand  note 
that  you  did  your  best  to  moderate  the  gale  that 
was  blowing  in  your  favour."  It  may  be  safely 
said  that  at  the  Bar  he  never  had  an  enemy.  It  is 
in  the  early  years,  when  the  struggle  is  keenest,  the 
competition  seems  most  severe,  and  disappoint- 
ments are  frequent,  that  self-mastery  is  most 
necessary.  I  know  of  one  English  Judge  whose 
rise  at  the  Bar  was  rapid,  and  whose  elevation  to 
the  Bench  came  early  in  life,  of  whom  it  was 
always  said  that  he  began  his  career  by  seeking 
employment  first  as  a  school-master  in  order  to 
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try  his  temper,  and  to  learn  self-control.  If  there 
is  any  truth  in  the  story  the  success  of  the  scheme 
was  remarkable.  In  the  lower  ranks  of  the 
profession,  and  in  the  rougher  atmosphere  of  the 
inferior  courts,  you  can  hardly  expect  to  find  the 
same  dignity,  and  the  same  consideration  for  others 
which  you  meet  with  in  your  opponents  in  after 
years.  In  a  sense,  the  bigger  your  work  gets,  the 
more  responsibility  it  involves,  and  the  higher  the 
court,  the  easier  becomes  what  I  may  call  the 
physical  labour,  and  the  less  the  nervous  strain. 
It  is  generally  admitted  that  nowhere  do  you  get 
the  patient  hearing,  and  the  quiet  consideration, 
given  to  your  arguments,  even  when  they  are 
unavailing,  as  in  the  highest  tribunals  of  all,  the 
•House  of  Lords,  and  the  Privy  Council.  Of 
course,  there  is  interruption,  and  sometimes  a 
great  deal,  but  it  is  all  very  gentle  and  dignified. 
And  the  higher  in  the  ranks  you  rise  the  more 
you  meet  the  men  who  in  rising  have  learned  to 
treat  their  opponent,  as  well  as  the  court,  with 
courtesy  and  consideration.  Never  forget  that 
your  opponent  is  merely  another  part  of  the  same 
m.achine  to  which  you  belong,  that  he  is  imbued 
with  the  same  ideals,  and  expects  from  you  the 
treatment  that  he  is  willing  to  mete  to  you. 
Passions  are  certain  to  be  aroused  from  time  to 
lime,  but  the  personal  element  should  from  the 
first  be  wholly  eliminated.  As  long  as  the  struggle 
is  kept  free  from  the  personal  element,  it  may 
become  heated,  but  it  will  never  lose  decency  and 
propriety.     Rcmfember  Shakespeare's  advice  : — 

iJo  !-  adversaries  do  m  i.'V- 
Strive  miirhwij'  but  eat  and  drial.  a:. 
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Never  boast  of  a  win,  or  as  is  vulgarly  said 

*'  rub  your  opponent's  nose  in  it."     You  will  win 

cases  you  expected  to  lose ;  you  may  even  attribute 

it  in  the  silence  of  your  Chambers  to  your  skill 

as  an  advocate;  but  you  are  quite  certain  to  lose 

cases  you  ought  to  have  won,   and  you  will  be 

tempted  to  think  that  other  causes  were  at  work 

besides  your  opponent's  superiority.     At  any  rate 

you  will  not  want  to  be  reminded  of  your  defeat, 

especially    by    your    triumphant    enemy.     I    well 

remember  a  junior    whom    I    knew    very    slightly 

then,   but   whom   I   know  better   now — I   believe 

he     has     acquired    a    big    practice — doing     what 

I  considered    an    unpardonable    thing.     We    had 

had  a  strenuous  fight  about  some  covenants  in  a 

lease.     After  a  very  narrow  squeak  I  had  got  home. 

We  were  all  in  the  robing-room  together  talking 

it  over,  and  he  said  in  the  presence  of  my  client 

and  his  own,  that  there  was  a  point  in  the  case 

which  I  might  have  taken  to  which  he  could  see 

no    possible    answer.     He    was    considerably    my 

junior,  and  he  was  telling  me  and  my  client,  that 

if  I  had  only  known  the  point  I  could  have  knocked 

him  out  in  a  few  minutes  without  runnmg  any  risk. 

I  was  a  little  taken  aback,  but  I  was  well  aware  of 

the  point,  because  my  own  client  had  urged  it  in 

his   instructions,   and    I   knew  it  was   a  bad   one. 

To  have  taken  it  would  have  been  to  court  disaster. 

I  said  that  the  point  was  a  bad  one  and  covered 

by  authority.     He    persisted    that    there    was    no 

answer    to    an    authority    in    my  favour  which  he 

named.     I  was  not  quite  sure  of  the  authority  he 

referred  to,  and  as  we  were  all  packing  up  to  go 

I  did  not  care  to  continue  the  discussion.     When 
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I  got  back  to  my  library  I  turned  up  the  authority 
he  had  quoted  and  found  that  it  did  not  cover  our 
case,  and  had  been  expressly  distinguished  in 
another  which  was  fatal  to  the  point  he  had 
mentioned.  The  result  was  that  in  order  to  justify 
myself  I  thought  it  necessary  to  write  both  to  him 
(when  he  admitted  his  error)  and  also  to  my  clients 
who  assured  me  that  they  were  satisfied  that  I 
should  have  taken  the  point  if  it  had  been  a  sound 
one.  The  incident  was  a  trivial  one.  It  arose  out 
of  a  casual  and  innocent  remark.  I  am  sure  he 
had  no  idea  of  either  patronising  me,  or  doing  me 
harm.  But  it  really  was  an  unpardonable  thing  to 
say  to  an  opponent,  without  first  asking  whether 
he  would  forgive  a  suggestion  which  might  be 
useful  on  some  future  occasion,  and  in  fact  it 
caused  me  to  waste  a  very  valuable  half -hour,  and 
to  write  a  couple  of  letters  at  a  time  when  letter- 
writing  was  a  terror  to  me. 

The  next  things  to  temper  and  courtesy  are 
diction  and  enunciation.  These  are  of  the  utmost 
importance.  In  a  country  where  electric  fans  are 
going  over  the  heads  of  both  parties  to  a 
conversation,  their  value  cannot  be  over-rated. 
Some  men  are  so  careful  and  so  distinct  that  their 
delivery  appears  stilted  and  affected.  But  a 
mannerism  which  attracts  attention,  and  an  accent 
which  is  peculiar,  are  by  no  means  drawbacks. 
Often  enough  they  are  distinct  assets.  Their 
possessor  seems  to  command  attention  from 
the  first.  We  all  know  the  men,  they  are  not 
always  the  men  with  the  best  delivery,  \vho 
seem  to  compel  attention  the  moment  they  rise, 
and  who  command  a  stillness  in  which  the  pro- 
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verbial  pin  might  be  heard  to  drop.     I  have  known 

many  such  men  who  have  reached  that  stage  with 

little  more  than  a  musical  voice,  and  a  charming 

or  characteristic  enunciation.     *'  Vox  et  proeterea 

Little,"   was  once  wittily  said   of   Knox-Little,   a 

great    preacher   who    certainly   owed    much    to    a 

beautiful  voice,  and  a  wonderful    flow    of    poetic 

language.     Personally,  I  have  always  paid  a  great 

deal  of  attention  to  voices,  and  judged  character 

very  largely  by  them.     I   cannot  remember  ever 

having  been  deceived,  but  of  course  there  must  be 

many  cases,  where  if  I  had  troubled  to  apply  the 

theories   I   had   formed,   I   should   probably  have 

found  exceptions.     I    cannot    say    I    have    never 

found    a    beautiful    voice    associated    with  a  bad 

character.     I  remember  hearing  one  woman  in  the 

box  for  hours,  who  was  a  blackmailer  and  many 

other  things  too.     She  had  a  rich  contralto  voice, 

which  must  have  aided  her  enormously  all  through 

life,    but    perhaps    because    her    character     was 

apparent,  I  thought  I  detected  a  rasping  harsh  note 

every  now  and  then,  which  broke  the  music  of  her 

sentences.     It  may  have  been  fatigue,  it  may  have 

been  spirits  or  some  other  form  of  alcohol,  which  I 

believe  affects  some  throats  very  injuriously,  but 

it  jarred  and  spoiled  the  illusion. 

Of  course  there  are  always  exceptions,  and 
there  are  instances  of  men,  especially  in  the 
higher  and  drier  reaches  of  the  law,  whose  legal 
knowledge,  power  of  handling  complicated  statutes, 
and  clear  head,  overcame  obvious  defects  of 
appearance,  address,  and  diction.  But  even 
among  the  very  great  they  were  exceptions.  The 
mastery  which  the  Bench  and  Bar  have  acquired. 
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speaking  as  a  whole,  over  the  clear  enunciation  of 
English,  and  the  difficult  acoustic  properties  of  some 
of  the  courts  in  the  Strand  is  daily  made  apparent 
in  witness'  actions.  It  is  very  rare  indeed,  in  any 
case,  no  matter  what  class  of  witness  may  be  called, 
that  each  one  is  not  asked  to  raise  his  voice,  or 
look  across  at  the  jury,  or  do  some  other  act  to  aid 
in  making  himself  heard.  The  average  English 
witness  "  mouths  "  his  words,  and  runs  them  one 
into  another  in  a  half-murmur  as  though  he  were 
ashamed  of  them,  or  afraid  to  hear  his  own  voice. 
There  is  no  occasion  to  roar.  A  well-known  nisi 
prius  advocate  now  long  dead,  Alfred  Cock,  Q.C., 
could  never  address  a  jury  without  working  him- 
self up  into  a  positive  shout.  It  is  said  that  after 
concluding  his  reply  in  a  case  of  horse  warranty 
before  Chief  Justice  Coleridge  who  had  a  beautiful 
voice,  he  bounced  out  of  court,  and  Coleridge  in  a 
silvery  whisper  which  reached  every  corner  of  a 
cavernous  court  at  once  began  "  Gentlemen  of  the 
Jury,  the  question  for  you  is  whether  he  is  sound, 
or  merely  a  roarer." 

But  the  voice  alone  is  not  enough.  MucH 
depends  upon  clear  enunciation,  the  art  of  accentu- 
ation, and  the  power  of  expression.  Lord  Mersey, 
as  Mr.  Justice  Bigham,  used  to  sum  up  to  the 
jury,  particularly  if  the  case  were  an  important 
and  difficult  one,  in  a  kind  of  stage  whisper.  The 
voice  would  drop  from  time  to  time,  especially 
at  the  end  of  a  sentence,  and  become  almost 
inaudible.  But  that  only  increased  the  effect. 
The  salient  words  of  the  sentence,  clear  cut  and 
penetrating,  softly  though  they  were  uttered, 
reached  every  corner  of  the  court,  and  though  the 
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closing  words  were  lost,  the  idea  went  home  and 
every  one  knew  what  he  was  saying.  The  shorthand 
writer  may  have  had  to  strain  to  catch  every  syllable, 
but  the  interested  listener  could  follow  the  whole 
deliverance  without  an  effort.  He  owed  a  great 
deal  to  his  emphatic  and  distinct  enunciation  of 
the  final  consonant.  This,  I  believe,  is  half  the 
battle.  The  man  who  drops  his  finals,  especially 
his  g's  or  t's,  or  s's,  will  inevitably  run  his  words 
together,  and  this  habit  grows  so  that  whole 
sentences  become  blurred  and  indistinct.  If  you 
pronounce  your  finals,  the  sentence  can  never  be 
blurred,  and  though  it  may  sometimes  appear 
affected,  each  word  will  sound  distinctly  and  the 
general  delivery  will  never  get  too  rapid  to  follow 
easily.  In  England  this  practice  is  particularly 
useful  in  conveying  proper  names.  I  have 
heard  Judges  apologize  and  say  that  though  their 
hearing  is  good  they  find  great  difficulty  in  catching 
new  names.  The  fault  is  generally  with  the 
barrister,  who  is  pronouncing  words  which  are 
unfamiliar  to  him,  and  who  is  unconsciously 
slurring  them,  instead  of  emphasizing  beyond  his 
wont  the  final  consonant.  Whether  the  same 
method  is  equally  useful  for  Indian  names  I 
cannot  say.  So  many  people  in  India  have  the 
same  names  that  the  names  become  almost  as 
familiar  as  ordinary  words  and  can  be  divined 
even  if  not  very  clearly  enunciated. 

To  preserve  a  clear  head,  and  an  even  temper,, 
you  must  keep  physically  fit.  This  is  particularly 
necessary  for  original,  or  nisi  frius  work.  I  don't 
believe  there  is  a  greater  physical  and  mental 
strain  in  the  world  than  a  hard  fight  all  day  single- 
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handed  in  a  witness  action.  You  have  to 
remember  the  facts  on  your  own  side  which  you 
want  to  prove,  and  the  witnesses  who  can  prove 
them.  You  have  to  keep  ready  for  use  the  facts 
with  which  you  have  been  supplied  and  with  which 
you  hope  to  make  inroads  upon  your  opponent's 
case.  You  have,  if  you  have  a  client  behind  you, 
to  divert  your  attention  constantly  to  his  prompt- 
ings, most  of  which  are  probably  futile,  but  any 
one  of  which  may  be  valuable,  and  you  never  know 
which  it  is  till  he  has  finished.  At  the  same  time 
you  have  to  keep  your  attention  well  riveted 
upon  your  opponent  and  you  must  watch  the  Judge. 
Add  to  this  that  you  must  either  take  down,  or  get 
accurately  into  your  head,  the  actual  words,  where 
they  are  important,  of  a  witness'  testimony;  fit 
them  in  with  the  scattered  statements  which  have 
come  from  other  witnesses,  and  all  the  time  be 
prepared  to  trim  your  sails,  and  shape  an 
entirely  new  course,  to  suit  new  facts;  and 
it  is  clear  that  complete  concentration  is  required 
all  the  time.  I  have  come  out  of  court  at 
4  o'clock  after  five  hours  of  that  sort  of  thing, 
probably  having  had  no  food  of  any  kind  since 
early  breakfast,  so  absorbed  that  I  could  not 
have  said  what  sort  of  day  it  was,  and  so  momen- 
tarily fagged,  that  my  brain  would  not  work 
sufficiently  to  tell  me  which  turn  to  take  to  get  to 
the  robing-room.  The  usual  effect  upon  me  was 
that  for  half-an-hour  I  might  be  able  to  read,  but 
I  could  not  sit  down  and  write,  and  could  hardly 
stand  the  strain  of  a  short  conference.  Physically, 
the  effect  I  remember  best  was  that  for  at  least  an 
hour,  after  I  had  disrobed,  I  could  distinctly  feel 
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every  inch  of  the  wig  pressing  round  my  head, 
and  could  not  realize  that  it  was  no  longer  there. 

Still  it  is  wonderful  what  the  human  machine 
will  stand.  I  have  often  burned  the  candle  at  both 
ends  for  a  considerable  number  of  days  during 
a  busy  term,  but  I  never  broke  down,  and  on  the 
whole  was  less  tired  and  bored  with  life  than  I 
would  be  after  three  weeks'  holiday.  I  have 
travelled  back  to  town  at  night  after  an  exhaustive 
day  in  a  county  court  where,  in  order  to  get  cases 
finished,  Judges  frequently  sit  much  later  and  do 
7  or  8  hours  in  the  day,  gone  straight  to  Chambers, 
snatched  an  hour's  doze  in  a  chair  after  sunrise, 
set  to  work  on  a  fresh  brief,  and  conducted  a  case 
all  next  day.  Numbers  of  men  have  done  the 
same,  but  with  me  nature  re-asserted  herself  after 
one  sleepless  night,  and  I  never  attempted  that 
sort  of  thing  for  two  consecutive  nights.  There 
are  some  long  cases,  in  which,  when  you  have  once 
got  into  your  stride,  you  can  continue  even  when  you 
are  half  asleep.  But  to  open  a  new  case,  and  to 
get  it  clearly  and  forcibly  stated  so  as  to  create  as 
good  an  impression  as  the  facts  permit,  at  the  very 
beginning  of  it,  you  must  be  physically  fit,  and  very 
much  awake.  That  at  least  was  always  my 
experience.  It  is  another  way  of  saying  that  the 
opening  is  really  the  most  important  task.  As 
long  as  you  can  arrange  to  fit  in  the  opening,  the 
cross-examination  of  the  principal  witness,  and 
the  final  speech,  in  each  case  without  clashing,  it 
is  by  no  means  difficult  to  conduct  three  cases 
simultaneously  in  three  different  courts.  The 
change  of  scene,  the  rushing  from  place  to  place, 
and  the  constant  occupation,  seem  to  act  as  a  sort  of 
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tonic,  and  there  are  plenty  of  English  leaders  who 
have  done  it  for  years  and  found  it  come  quite  easily. 
One  of  them  who  in  recent  years  had  an  enormous 
practice  was  congratulated  upon  his  elevation  to 
the  Bench,  by  a  friend  who  added,  "  I  am  afraid 
your  chief  difficulty  will  be  to  remain  in  court 
during  the  whole  of  a  case." 

Another  good  story  of  a  different  kind  is 
related  of  the  late  Lord  Justice  Mathew  when  he 
was  working  as  a  reporter  in  court.  A  busy  prac- 
titioner who  was  notorious  for  the  care  with  which 
he  selected  "  devils,"  who  were  not  likely  seriously 
to  menace  his  own  practice,  had  sent  a  man  to  look 
after  a  case  in  a  court,  where  Mathew  was 
reporting.  Both  the  judge  and  the  "  devil  "  were 
possessed  of  somewhat  imperfect  hearing.  Con- 
siderable difficulties  occurred  in  the  course  of  the 
argument  in  preserving  that  mutual  understanding 
between  Bench  and  Bar  so  essential  to  the  smooth 
running  of  a  case.  The  absent  practitioner 
looked  hurriedly  into  court,  and  anxiously  asked 
Mathew  what  stage  the  case  had  reached.  "  Part 
heard  "  was  the  eloquent  reply. 

Sometimes  Judges  enjoy  little  jokes  at  the 
expense  of  one  another.  The  President  of  a 
Divisional  Court  of  three  had  delivered  a  long 
judgment.  The  second  Judge  added  his  agree- 
ment, and  observed  somewhat  unnecessarily,  "  I 
cannot  usefully  add  anything  to  what  my  Lord 
has  said."  "  I  entirely  agree,"  promptly  chimed  in 
the  third.  On  another  occasion,  in  a  similarly  con- 
stituted court,  in  giving  judgment  upon  a  question 
which  involved  the  interpretation  and  exposition 
of  several  complex  sections  and  rules,  two  of  the 
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Jidges  had  delivered  long  and  apparently  rather 
involved  opinions.  "  I  agree,"  said  the  third, 
"and  will  not  further  complicate  the  matter  by 
giving  my  reasons." 

The  power  of  repartee  is  a  useful  weapon. 
I:  is  a  double-edged  sword  and  should  be  used 
vith  discretion.  It  is  better  when  combined  with 
c  sense  of  humour.  Otherwise  it  may  be  danger- 
«us.  Judges  differ  as  widely  as  any  other  class 
of  individual,  and  it  is  by  no  means  easy  to  sit 
lay  after  day,  listening,  weighing  arguments, 
lefuting,  rebuking,  persuading,  or  abjuring  with- 
out sometimes  laying  oneself  open  to  counter- 
ittack.  If  the  provocation  has  been  great,  the 
:etort  has  wit,  and  is  not  too  brutal,  no  Judge  need 
♦bject,  or  suffers  any  loss  of  dignity  if  he  gets 
nomentarily  worsted  in  the  war  of  words.  One 
<xample,  almost  too  much  of  a  "  chestnut "  to 
kear  repetition,  has  always  been  recognized  as 
ustified  by  the  circumstances.  "  Mr.  So-and-so," 
aiapped  out  the  Judge,  "  I  may  be  able  to  teach 
;ou  law,  but  I  cannot  teach  you  manners."  "  No, 
ny  Lord,"  was  the  cheery  reply,  "  that  you 
(crtainly  cannot."-  Perhaps  the  smartest  and  most 
)itter  reply  of  all  is  only  he7i  travato.  "  What  you 
ire  saying  now,  Mr.  So-and-so,  is  going  in  at  one 
^ar  and  out  at  the  other,"  said  the  Judge.  "  Well 
Tiy  Lord,"  was  the  retort,  "  I  know  of  nothing  to 
stop  it." 

These  incidents  in  court  seem  very  trivial 
A^hen  they  are  over.  But  for  the  moment,  in  the 
solemn  and  dignified  surrounding  of  the  law,  they 
ire  not  without  their  importance.  There  is  so 
nuch  that  is  dull  and  dreary,  there  is  so  much  weary 
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repetition,   and  so  much  in  the  lawyer's  task  ai 
what    Disraeli    described    as    "  expounding    the 
obvious,  and  expatiating  upon  the  evident,"  that 
flashes  of  humour,    and    personal    touches    which 
momentarily  brighten  the  proceedings  are  welcomf. 
A  small  thing  will  set  men  laughing  in  a  court  «f 
law.     And  a  happy  hit,  the  neat    turning    of    i 
phrase   to  the   discomfiture  of   an  opponent,   tht 
capping   of   a   passage   of   arms   with   a   touch   o' 
ridicule,   put  their   author   for  a  moment  upon  i 
pedestal,  and  confer  upon  him  a  sort  of  persona 
ascendency,    which    however    evanescent    is    no; 
without  its  value.     Anything  in  the  nature  of  '< 
score,  which  is  considered  deserving  of  repetitioi 
and  gets  a  man  talked  about  adds  to  the  advocate'." 
reputation.     It  is  not  a  great  thing  to  have  achieved 
but  life  is    made    up    of    small    things,    and    th< 
successful    performer   is   recognized    as   having   2 
good  supply  of  shafts  in  his  quiver.     "  I  want  U 
keep  everything  in  this  case  as  short  as  possible,' 
was  the  happy  reply  of  an    advocate    who    wa! 
rebuked  from  the    Bench    for    a    false    quantity 
"  Your   Lordship    has    suggested,"    once    said    '< 
young  hopeful,  "  that  I  should  deal  with  section  23 
of  this  complicated  statute,  but  as  it  will  lengthen 
my  argument  without  strengthening  it,  I  will  leave 
it  to  the  tender  mercies  of  my  learned   friend." 
The  judicial  humourist — he  is  by  no  means 
so  unwelcome  or  so  unpopular  with  the  Bar  as  he 
is  represented — delights  to  tease.     I   once  heard 
a  witty  and  literary  occupant  of  the  Bench  deliber^ 
ately  father  a  quotation  upon  the  wrong  author  in 
order    to    entrap    the    advocate.     The    latter,    I 
believe,  was  blissfully  unconscious   of   the    error, 
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and  a  stranger  to  the  quotation.  "  Mr.  So-and-so/' 
said  the  Judge,  "  you  did  not  correct  my  mis- 
quotation." "  No,  my  Lord,"  was  the  ready  reply, 
"  I  never  correct  an  irrelevant  observation  from  the 
Bench." 

The  days  are  almost  past  when  a  classical 
quotation  is  dropped  from  the  Bench  to  illustrate 
an  argument.  It  often  happened  that  the  advocate 
was  no  classic,  or  failed,  in  the  heat  of  contest,  to 
recognize  the  tag.  What  was  he  to  do  ?  The 
majority  took  refuge  in  an  appreciative  but  some- 
what feeble  smile.  The  wise  man  refrained  from 
attempting  to  carry  on  the  allusion.  Never  reply 
to  an  observation  unless  you  are  perfectly  sure  that 
you  have  got  the  point.  Not  so  long  ago  when 
sitting  in  a  Divisional  Court  I  had  occasion  to  hint 
to  the  advocate  that  the  line  of  argument  he  was 
then  pursuing  was  futile.  "  Mr.  So-and-so,"  I 
said,  "  you  must  not  treat  us  as  though  we  were 
bereft  of  all  intelligence."  "  I  do,  my  Lord,"" 
was  the  prompt  and  convincing  response. 

Satire  from  the  Bench  is  sometimes  an  effective 
weapon,  and  so  long  as  it  is  understood  it  can 
give  no  offence.  "  Surely,  Mr.  So-and-so,  you  did 
not  take  this  point  in  the  court  below,"  protested 
the  Judge.  "  Oh  yes,  my  Lord,"  was  the  reply, 
"  I  did  indeed,  but  they  stopped  me."  "  Really; 
and  how  did  they  do  that  ?  "  "  My  Lord,"  said 
the  same  advocate,  "  I  should  like  with  your  Lord- 
ship's permission  to  draw  your  Lordship's  attention 
to  the  evidence  of  waiver,  though  I  think  I  have 
dealt  with  that  point."  "  Yes,  Mr.  So-and-so,  you 
have,"  was  the  reply,  "  but  it  was  a  very  long  time 
ago."     I  remember  hearing  a  member  of  the  Bar, 
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whose  practice  was  largely  before  juries  of  the 
commonest  sort,  and  whose  eloquence  was  of  the 
purple  description,  opening  a  case  of  some  com- 
plication before  Mr.  Justice  Romer  in  a  Chancery 
Court,  and  making  the  rafters  ring  with  declama- 
tions and  denunciatons  which  were  seldom  heard 
in  that  peaceful  Temple  of  Justice.  Working 
himself  up  into  an  almost  passionate  heat,  he 
demanded  with  extended  arm,  "  And  what,  my 
Lord,  happened  in  that  same  year  1887  ? -'  The 
Judge  rapidly  adjusted  his  eye-glass,  and  assumed 
a  puzzled  look.  "  I  give  it  up,"  he  said  quietly, 
allowing  his  glass  to  drop  like  a  signal  of 
surrender.     The  hint  was  not  thrown  away. 

Every  now  and  then,  even  in  the  dullest  cases 
and  at  the  most  unexpected  moments,  witnesses 
consciously  or  unconsciously  provide  the  spectators 
with  touches  of  humour.  "  Well  now  my  man," 
asked  counsel  on  one  occasion  immediately  after 
the  luncheon  adjournment  of  an  old  farmer  who 
seemed  unable  to  remember  anything  about  the 
facts  he  was  called  to  prove,  "  have  you  refreshed 
your  memory  during  the  interval  ? "  "  I  don't 
know  about  that,"  answered  the  perspiring  witness 
wiping  his  forehead,  "  I've  only  'ad  a  bun  and  a 
glass  of  beer."  A  similar  ambiguity,  for  which 
the  English  language  provides  so  many  oppor- 
tunities, led  to  an  untoward  incident  in  the  trial 
of  a  criminal  case.  The  rule  of  English  law  which 
prohibits  a  jury  from  being  told  anything  discredit- 
able about  an  accused  person's  past  career  is,  of 
course,  well  known.  The  prisoner  was  defending 
himself,  and  was  doing  it  in  his  address  to  the 
jury  with  some    effect,    and  the    Judge    who    was 
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following  him  closely  in  order  to  appreciate  his 
case,  failed  to  catch  something  he  had  just  said. 
*'  Wait,  prisoner,"    said    the    Judge.     "  What   was 
your  last  sentence  }  "     *'  Six  months,  my  Lord," 
was  the  prompt  and  veracious  reply.     Alas,  poor 
fellow,  in  spite  of  the    Judge's    warnings    to    the 
jury  to  disregard    the    incident,    it    was    a    fatal 
admission,    and    destroyed    his    last    chance    of 
securing  an  acquittal.     I    once    heard    a    witness 
make  an  unfortunate  double  entendre  under  cross- 
examination  in  a  case  in  which  he  had  made  an 
exaggerated   claim   for   dilapidations   on   a   farm. 
*'  Now  turning  to  the  pig-sty  in  the  corner  of  the 
yard,"  asked  counsel,  "  when  last  did  you  have  a 
pig  in  that  sty  }  "     "  Not  since  my  eldest  brother 
left,"  replied  the  witness  amidst  roars  of  laughter, 
the  cause  of  which  he  was  quite  unable  to  discover. 
On  another  occasion  a  witness  scored  very  neatly 
from  an  advocate  whose  enormous  bulk  and  florid 
countenance  made    him    a    conspicuous    figure    in 
the  courts.     The  witness  was  called  to  testify  to 
some  custom  of  the  country  in  relation  to  farming. 
Counsel  was  instructed  that  he  really  had  no  claim 
to  be  considered  an  expert,  and  was  endeavouring 
to  elicit  from  him  some  admission  about  his  real 
occupation  in  life.     The  witness  with  some  coyness 
finally  acknowledged  that  he  sometimes  dealt  in 
coal.     "  Oh,  come,"  said  counsel,  "  that  won't  do, 
you  know;    I    understand    that    you    are    a    coal 
merchant     in    a    substantial    way     of     business." 
Leaning  forward  over  the  ledge  of  the  witness' 
stand,  and  gazing  stolidly  at  the  comfortable  form 
of  his  troublesome  interrogator,   the  witness  said 
in  a  confidential  tone  which  convulsed  the  court. 
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"  Well,  Sir,  if  I  may  say  so,  you  look  as  if  you 
did  yourself  pretty  well."  On  occasions  like  these 
when  the  weary  audience  in  the  heavily  charged 
atmosphere  seizes  the  chance  of  relieving  its 
feelings  by  a  burst  of  merriment,  or  even,  at  the 
critical  turn  of  a  case  over  which  popular  feeling 
runs  high,  by  a  round  of  applause,  the  recognized 
rebuke  from  the  Bench  has  become  almost  a 
common  form.  "  If  that  occurs  again  I  shall  clear 
the  court.  I  will  not  have  the  court  turned  into 
a  theatre."  The  original  author  of  this  now 
familiar  form  of  judicial  metaphor  deserves  to 
take  high  rank  amongst  the  creators  of  precedents. 

A  well-known  humourist  at  the  English  Bar, 
whose  beaming  countenance,  and  happily  handled 
eye-glass,  gave  additional  zest  to  his  witticisms, 
once  retaliated  with  some  effect  upon  a  Judge 
who  had  been  giving  him  considerable  trouble. 
He  was  defending  a  man,  who  was  charged  with 
the  murder  of  his  wife,  and  who  had  suffered  much 
at  her  hands.  The  prisoner's  counsel  in  cross- 
examining  a  neighbour  was  seeking  to  show  that 
the  prisoner  had  been  subjected  to  considerable 
nagging  at  the  hands  of  the  deceased.  "  What 
do  you  mean  by  '  nagging  '  ?  "  asked  the  Judge 
with  more  malice  than  thirst  for  knowledge.  "  The 
constant  reiteration  of  embarrassing  and  irritating 
remarks,  my  Lord,"  said  the  barrister,  fixing  his 
eye-glass  and  looking  at  the  jury  as  though  for 
approval.  There  was  very  little  more  of  it  that 
afternoon. 

One  of  the  most  remarkable  incidents  in  cross- 
examination,  in  which  an  experienced  and  highly- 
qualified  expert  witness  gave  himself  hopelessly 
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and  irretrievably  away  occurred  in  a  compensation 
case  in  which  I  was    engaged    against   the    well- 
known    Parliamentary   leader,    Honoratus    Lloyd, 
K.C.    We  were  claiming  compensation  for  damage 
done  to  the  amenities  of  an  old  mansion  and  park, 
through  which  a  Railway  Company  were  running 
a  goods  branch,  along  a  vale  for  about  half  a  mile 
across  the  view  from  the  principal  windows  of  the 
house  which  commanded    a    fine    prospect.     The 
mansion  stood  on  the  borders  of  the  borough.     It 
had  once  been  a  fine  old  country  seat,  but  the 
onward  march  of  civilization,  and  the  spread  of 
the  town  had  made  considerable  inroads  upon  its 
sylvan  character,  and  threatened  its  very  existence 
as  a  country  house.     Close  behind  it  ran  a  row  of 
villas;  in  front  of  it  lay  the  Corporation  sewage 
farm,  a  mile  away  it  is    true,    but    in    the    same 
direction  as  the  proposed  railway  branch.     A  great 
deal  was  naturally  made  of  this  somewhat  undesir- 
able neighbour,  but  none  of  our  witnesses  would 
admit  that  its  presence  was  noticeable,  or  could  be 
seriously  regarded  as  a  drawback  to  the  residence. 
One  of  our  later  experts,  however,  was  forced  into 
the     admission     by    Honoratus    Lloyd    that     the 
residents   of  the   villas,   behind   the   mansion   and 
therefore  further  away,  had  complained  of  smells 
from  the  sewage  farm.     The  cross-examiner  seized 
upon  his  advantage  and  began  to  press  home  his 
attack.    Clearly  the  smell  must  affect  the  mansion. 
"  Not  a  bit  of  it,"  urged  the  witness,  beginning  to 
feel   the  heat  of  battle,   and   looking  remarkably 
pleased  with  himself,  "  the  smell  never  touches  the 
mansion."     "  But    surely,"    urged    the    advocate, 
"  when  the  direction  of  the  wind    is    towards    the 
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villas  the  smell  must  be  carried  past  the  mansion 
in  order  to  reach  the  villas."    "  No,"  persisted  the 
witness,  *'  there  is  a  natural    channel    along    the 
valley  up  to  the  belt  of  trees  which    flanks    the 
mansion  and  it  takes  that  line,"  speaking  of  it  for 
all  the  world  as  though  it  was  a    flow    of    water. 
The  cross-examiner  hesitated.     He  could  hardly 
believe  his  ears.     Jury    and    spectators    were    all 
attention,  while  we  waited    in    agony,    wondering 
how  our  witness  was  going  to  wriggle  out  of  the 
hole  into  which  he  had  got  himself.     Amidst  a 
breathless  silence,   the   cross-examiner  took  up  a 
plan  of  the  locality.     "  Do  you  realize  what  you 
are  saying  ?  "  he  asked.     "  Perfectly,"  replied  the 
unfortunate   expert.     "Very  well;   just  take  this 
map,  and  illustrate  what  you  mean."     Incredible 
as  it  seems,  the  witness  took  the  map,  and  spread- 
ing it  out  before  him  on  the  ledge  of  the  witness- 
box,  he  drew  his  pencil  from  the  sewage  farm,  up 
the  valley  towards  the  mansion.     As  it  approached 
the  house,  it  took  a  right-angle  turn,  and  proceed- 
ing on  its  way,  sought  the  shelter  of  the  belt  of 
trees,  and  passing  through  them  in  a  sort  of  semi- 
circle round  the  house,  debouched  upon  the  open 
country  beyond,  and  pursued  its  mad  career  into 
the  road  beyond  and  up  to  the  row  of  villas  behind 
the     mansion.       Having     safely     negotiated    the 
journey,  the  witness  laid    down    his    pencil,    and 
handing  back  the    plan,  said,    "There    you    are. 
Sir,   there's  no   doubt   about  it."     "Thank   you," 
politely  responded  Mr.  Honoratus  Lloyd  resuming 
his  seat.     The    mischief    was    done    and    nothing 
could    undo    it.     By  sheer  obstinacy  and  foolish 
pride  the  witness  had  done  his  side  incalculable 
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damage,  and  had  given  a  claim  which  seemed  to 
require  such  stuff  as  that  to  support  it  a  totally 
undeserved    appearance    of    exaggeration.      We 
never  knew  what  it  cost  us,  but  one  could  not  but 
feel  a  sort  of  pity  for  the  feelings  of  a  man  who 
had   allowed  himself  in   a  moment  of  temporary 
aberration  to  present  such  a  ludicrous  spectacle. 
No  one  is  more    dangerous    than   your    cock-sure 
and    conceited    witness,    who    allows    himself  to 
become     an     advocate,     and     adopts     an     argu- 
mentative   line.     It    is    a    fault    to     which     the 
expert  witness  is  rather  prone.     He  is  apt  to  run 
off  into  long  harangues,  stuffed  with  professional 
jargon,    which    create    the    idea    that    he    wants 
every  one  to  know  what    a    clever    fellow    he    is. 
The    impression    he    produces    is    frequently    the 
reverse  of  what  he  intends,  and  as  often  as  not  he 
does    more    harm    than    good    to    the    side    he 
represents.     He  makes  it  appear    that    the    bald 
facts    in    support  of  his  view  are  not  enough  in 
themselves,  and  must  be  wrapped  up  in  a  cloud 
of  words  and  phrases.     The  only  way  with  such 
a  witness,  when  you  are  cross-examining  him,   is 
to  let  him  run   on   as  long  as  he   pleases.     The 
tribunal  will  probably  get  restless  long  before  he 
has  finished,  and  start  cross-examining  him  upon 
its    own,    with    a    view    to    tying    him    down    to 
simple    facts.        Silence    is    golden,    and    in    no 
department  of  court  work    does    this-  rule    apply 
more   forcibly  than   in  cross-examination.     If  the 
court  can  be  induced  to  take  up  the  running  for 
you,  so  much  the  better.     Sit  tight.     It  is  useful 
to  have  an  additional  leader  on  your  side,  especially 
when  he  is  sitting    on    the    Bench.     The    expert 
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who  is  experienced  in  court  work  is  much  too 
wary,  as  a  rule,  to  let  himself  go  in  this  fashion. 
The  illustration  just  given  is  the  most  instructive 
example  I  have  ever  heard  of  the  mischief  which 
may  be  done  by  the  over-zealous  witness. 

The  cross-examination  of  an  experienced 
expert  witness  is  a  very  difficult  and  delicate  task. 
He  knows  far  more  about  his  subject,  of  course, 
than  you  can  ever  hope  to  do.  Unless  the  advocate 
happens  to  have  had  a  scientific  training  in  the 
particular  subject,  his  knowledge  must  necessarily 
be  superficial.  He  has  had  it  crammed  into  him 
by  the  experts  on  his  own  side,  second-hand.  The 
shrewd  witness  will  inevitably  endeavour  to  lead  the 
cross-examiner  away  from  the  precise  point  which 
he  sees  he  is  anxious  to  concentrate  upon,  and 
unless  the  latter  is  very  careful,  he  will  soon  find 
himself  wandering  down  untrodden  paths,  into 
regions  where  he  quickly  gets  lost.  A  common 
error  made  by  the  cross-examiner  is  to  attempt  to 
bluff  the  witness  by  challenging  him  to  give 
examples  of  his  contention.  This  is  almost 
invariably  a  grave  error.  An  expert  witness  who 
is  up  to  his  work,  has  always  instances  ready  to 
hand,  within  his  own  knowledge,  or  even  acquired 
from  second-hand  information,  which  he  is  dying  to 
give  in  evidence  if  he  is  allowed.  He  would  be 
very  innocent  and  inexperienced  if  he  went  into 
the  box  without  them.  He  has  probably  had 
them  put  into  his  head,  and  thrashed  out  in  con- 
sultation, by  the  questions  put  to  him  by  his  own 
counsel.  But  he  cannot  give  them  in  examination- 
in-chief,  and  he  knows  it.  Sometimes  he  will  try 
lo  get  them  in,  until  he  is  stopped.     This  should 
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act  as  a  final  warning  to  the  cross-examiner.  In 
cross-examination  he  is  of  course  allowed  to  dwell 
upon  them  to  his  heart's  content,  in  answer  to  the 
challenge  for  which  he  is  waiting.  The  unwary 
cross-examiner  will  be  flooded  with  them,  the 
moment  he  gives  the  slightest  opportunity,  and 
what  is  worse,  the  witness  will  be  led  in  re- 
examination into  further  amplifying  the  matter, 
which  though  originally  inadmissible,  has  been 
made  admissible  by  the  questions  put  in  cross- 
examination.  I  once  asked  an  experienced 
advocate  how  he  managed  a  dangerous  witness  of 
this  sort  who  was  up  to  his  work,  and  ready  and 
willing  to  over-power  his  interrogator  when  oppor- 
tunity offered.  Some  cross-examination  is  neces- 
sary according  to  the  rules  of  the  game.  If 
evidence  given  against  you  is  allowed  to  pass 
unchallenged,  it  is  rightly  taken  as  being  evidence 
which  you  are  either  unwilling  or  unable  to  rebut. 
*'  Well,"  said  my  friend,  "  I  just  walk  warily  round 
the  witness,  keeping  as  respectful  a  distance  from 
him  as  I  can.  I  mark  time,  and  wait  until  I  see  an 
opening.  If  it  is  a  favourable  one,  I  run  in  and 
hit  him  one  quickly,  and  then  run  away  as  fast 
as  I  can." 

Cross-examination  is  a  very  difficult  art. 
Really  good  cross-examiners  are  few  and  far 
between.  This  is  no  place  for  suggesting  rules  for 
general  guidance,  even  if  I  could  presume  to 
attempt  the  task.  A  whole  book  has  been  devoted 
to  it  by  an  American  writer,  whose  name  I  believe 
is  Welman,  containing  a  detailed  reproduction  of 
what  has  always  been  considered  in  the  United 
States  as  a  famous  example  by  that  great  pdvo^^te. 
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Mr.  Joseph  H.  Choate,    who    was    at    one    time 
American     Ambassador     in      England.     Another 
famous  example  is  to  be  found  in  the  State  Trials, 
where  Judge  Jeffreys  at  the  trial  of   Lady  Alice 
Lisle,   during  the   '  Bloody  Assize,'  took  in  hand 
the  unwilling  Crown    witness    Dunn,    who    knew 
enough    to    convict    the    prisoner,    but    who    was 
palpably  determined  to  say  no  more  than  he  was 
obliged.     He  indulged  in  subterfuge  and  deliber- 
ate untruth.     It  is  true  that  Jeffreys'  methods  were 
brutal  in  the  extreme.     His  language  was  violent 
and  blasphemous,  and  he  reduced  the  witness  by 
bullying  and  threats  to  a  state  of  abject  terror.    He 
had  behind  him  the  authority  of  his  position,  and 
the   fear   which   his   name   inspired.     But   making 
allowances  for  all  that,  his  cross-examination  is  a 
masterly  performance,    and    is    worthy    of    careful 
perusal  as  a  fine  example  of  the  direct,  or  frontal, 
form  of  attack. 

This  method  of  cross-examination  by  direct 
attack  is  as  a  rule  the  least  successful.  It  is 
certainly  the  least  pleasant  to  hear,  and  the  least 
edifying.  If  the  witness  is  truthful  it  merely  has 
the  effect,  which  after  all  is  the  effect  of  the  larger 
proportion  of  cross-examinations  of  whatever  kind, 
of  strengthening  the  evidence  in  chief.  The 
insidious,  half-friendly,  half-confidential  method  is 
usually  the  more  successful,  merely  because  if  a 
witness  is  attempting  to  deceive  it  is  more  apt 
to  put  him  off  his  guard.  It  is  not  what  he  expects. 
He  is  probably  waiting  for  a  direct  attack,  and 
some  bullying.  He  has  steeled  himself  to  face 
this  music,  and  he  is  ready  for  the  fray.  He  finds 
himself  in   unexpected   company;   he    forgets   the 
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weak  points  which  he  has  prepared  to  defend,  when 
the  weapons  with  which  he  has  equipped  himself 
are  not  called  into  play;  he  falls  into  the  trap 
which  he  does  not  see,  and  is  easily  led  into  the 
very  difficulties  where  no  amount  of  driving  would 
have  brought  him.  I  once  heard  an  extremely 
subtle  piece  of  cross-examination  in  this  style 
lead  a  man,  who  was  denying  the  agency  of 
another  through  whom  it  was  sought  to  make  him 
liable,  into  some  very  compromising  admissions. 
The  witness  had  no  idea  that  he  was  quietly 
giving  himself  away,  but  so  effectively  was 
it  done  that  there  seemed  no  escape.  The  Judge, 
who  himself  was  an  extremely  subtle  lawyer,  but 
apt  to  take  a  somewhat  academic,  not  to  say  at 
times  an  almost  eccentric,  view  of  facts,  believed 
that  this  witness'  case  was  right,  and  got  out  of  the 
difficulty  created  by  the  admissions  he  had  made,  by 
declaring  that  he  could  not  act  upon  such  a  subtle 
piece  of  cross-examination,  and  that  he  did  not 
believe  that  the  witness  meant,  or  ought  to  be  held 
to,  what  he  had  appeared  to  say.  This  piece  of 
sophistry,  though  very  flattering  to  the  advocate, 
seemed  hardly  a  satisfactory  answer  to  the  state- 
ments which  had  become  a  part  of  the  evidence 
of  the  case,  and  was  a  poor  consolation  to  the 
client  of  the  advocate,  who  by  all  the  rules  of  the 
game  had  won  his  case.  I  believe,  in  the  sequel, 
the  Court  of  Appeal  held  that  they  were  bound  to 
act  upon  the  evidence  as  given,  and  that  the 
admissions  made  by  the  witness  could  not  be 
evaded  in  this  way. 

On  another  occasion  I  heard  an  incident  of 
a    very    different    kind    which    caused    all    of    us 
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considerable  amusement.     There  were  three  parties 
to  the  suit.     The  plaintiff  was  a  lady.     The  counsel 
for  the  third  party  was  a  young  man,  whose  polite 
and  harmless  questions    produced    no    impression 
upon  the  witness,  and  made  no  inroads  upon  her 
story.     The  young  barrister  seemed  greatly  taken 
aback.     The  witness  and  he  seemed  on  the  best 
of  terms.     Everything  was  going  as  merrily  as  a 
marriage  bell,  but  counsel    was    doing    no    good. 
The  visions,  which  he  had  evidently  pictured  to 
himself,  of    the    series    of    admissions    which    his 
delicate    questions    were    directed    to    elicit    were 
fading  away.     At  last  he  could  stand  it  no  longer. 
In    tones    as    nearly    approaching    indignation    as 
were    at  his  command,  he  said,  "  Madam,  I  would 
have  you  know  that    I    am    cross-examining    you 
now."      The    lady    merely    bowed,    and    smiled 
gracefully,  as  though  to  say  what  pleasure  it  gave 
her  to  know  that  this  terrible  operation  had  been 
painlessly  performed. 

There  is  one  golden  rule  about  cross-examin- 
ation which  ought  to  be  strictly  observed  on  all 
occasions.  On  no  account  should  interruption  be 
allowed  under  any  circumstances,  so  long  as  it  is 
being  fairly  conducted.  Unfairness  is  of  course 
an  exception  to  every  rule.  If  the  cross-examiner 
is  misrepresenting  by  his  question  the  effect  of 
evidence  which  has  already  been  given,  or  mis 
interpreting  the  statements  of  the  witness  himself, 
or  putting  to  the  witness  as  an  established  fact 
a  one-sided  view  of  a  document,  or  challenging 
the  witness  upon  the  contents  of  a  document  with- 
out putting  it  into  his  hand,  his  opponent  is 
entitled  to  object.     It  is  the  duty  of  the  court  to 
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protect  the  witness,  and  the  parties  against  unfair 
treatment  or  misrepresentation.  But  counsel 
cannot  be  expected  to  wait  for  the  intervention  of 
the  court.  Subject  to  such  obvious  exceptions, 
no  interruption  of  any  kind  should  be  permitted. 
The  objections  to  it  are  manifold.  The  whole 
object  of  a  subtle  series  of  questions  may  be 
defeated  by  a  diversion.  The  cross-examiner  may 
be  put  out  of  his  stride,  or  may  lose  the  thread  of 
his  scheme  of  questions.  The  witness  may  begin 
to  realize  the  situation,  and  utilize  the  short 
breathing-space  10  recover  himself.  An  observation 
from  his  own  counsel  may  serve  as  a  hint  that  he 
is  giving  himself  away,  and  enable  him  to  trim  his 
sails  accordingly.  The  interruption  may  itself  be 
founded  upon  a  misunderstanding  which  has  to 
be  corrected,  and  an  argument  ensues  which  breaks 
off  the  examination  at  a  critical  point  in  the  train 
of  reasoning.  It  may  be  of  no  avail  that  the  inter- 
ruption is  corrected  and  rebuked.  The  mischief 
has  been  done  and  it  may  be  impossible  to  undo  it, 
I  remember  myself  being  the  author  of  an  unfor- 
tunate interruption  of  this  kind,  which  was  caused 
solely  by  the  fact  that  the  court  had  become  so 
dark  that  it  was  impossible  to  take  a  satisfactory 
note.  I  merely  asked  that  the  lamps  should  be 
lit,  but  it  occurred  at  a  critical  moment,  and  I 
realized  at  once  that  it  was  a  mistake.  Any 
member  of  the  Bar  who  did  it  intentionally  with 
the  object  of  creating  a  diversion,  and  of  assisting 
the  witness,  would  be  guilty  of  grave  misconduct. 
No  observation,  or  statement  of  any  sort  under 
the  guise  of  an  argument  or  objection,  which  could 
conceivably  assist  a  witness,  should  be  permitted 
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while  he  is  in  the  box.  And  it  may  so  easily 
happen  that  a  suggestion  is  innocently  conveyed 
that  it  is  better  to  avoid  interruption  of  any  kind, 
however  well-intentioned,  which  does  not  take  the 
form  of  a  definite  and  well-founded  objection. 
Even  though  the  method  of  cross-examination 
which  is  being  adopted  is  objectionable,  counsel 
ought  to  leave  it  to  the  court  to  intervene.  It  is 
no  part  of  counsel's  business  to  correct  one  another 
upon  matters  of  taste,  and  conduct  in  court.  It 
is  the  business  of  the  court.  And  it  often  happens 
that  the  court,  although  silently  disapproving  of 
an  exhibition  of  bad  taste,  may  think  that  the  ends 
of  justice  are  better  served  by  allowing  it  to 
continue,  rather  than  by  intervening  to  give  an 
untrustworthy  witness  the  chance  of  wriggling 
out  of  a  difficulty.  Bad  taste  and  objectionable 
manner  towards  a  witness  may  be  perfectly 
consistent  with  fair  dealing. 

It  is  not  only  in  cross-examination  that  inter- 
ruptions by  counsel  should  be  severely  discoun- 
tenanced. Where  of  course  they  are  intended  to 
remove  a  palpable  misconception,  and  to  assist 
the  court  about  some  admitted  fact,  such  as  the 
correction  of  a  wrong  date,  there  can  be  no 
objection.  But  in  an  ordinarily  conducted  trial 
there  is  a  time  for  everything.  Both  in  handling 
witnesses,  and  in  addressing  submissions  to 
the  court,  there  is  a  settled  order  of  arrange- 
ment, and  each  side  has  its  turn,  at  every 
stage  of  the  trial.  It  is  sometimes  galling,  and 
very  difficult,  to  have  to  sit  still  and  hear  arguments, 
which  one  knows  to  be  fallacious,  reiterated 
with  renewed  force  by  one's  opponent.     This  is 
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especially  so  in  the  course  of  a  reply  when  one 
has  to  listen  to  one's  own  arguments  put  in  a  form 
to  suit  the  case  of  the  other  side,  and  then  refuted 
hv  contentions  to  which  there  is  a  conclusive  retort. 
But  this  is  necessarily  so  in  every  debate.     One 
side  must  have  the  last  word.     The  other  side  has 
had  its  say  and  it  is  always  part  of  its  business  to 
anticipate  what  may  be  said  in  reply,  and  to  deal 
wi:h  it  in  advance.     It  is  not  only  during  the  reply 
that     interruption    should    be    eschewed.      It     is 
ob^ectionable  at  all  times  and  the  rule  against  it 
must  always  be  observed.     It  is  at  the  best  bad 
policy.      Interruption    leads    to    altercation,     and 
produces   ill-feeling   and   a   kind   of   disorder.     It 
recoils  on  the   head   of  its   author.     It  gives   the 
impression  that  he  has  a  bad  case,  and  is  painfully 
conscious  of  his  weak  points,  and  that  he  cannot 
trust  the  court  to  give    due    weight    to    his    own 
arguments  presented  in  their  due  course,  but  must 
needs  be   constantly  endeavouring  to  drive  them 
home.     It  is  moreover  embarrassing  and  unfair  to 
the  opponent,   who  by  being   constantly   diverted 
from  lis  main  theme  may  be  unduly  harassed,  and 
fail  tc  do  justice  to  his  case.     Nothing    is    more 
calculated  to  give  an  advocate  a  bad  name,  and 
to  create  an  unfavourable    impression    about    his 
methocs    upon    the    tribunals    before    whom    he 
appears  than  a  persistent  practice  of  needless  and 
irritating  interruptions.     The  same  may  be  said  of 
taking  objections  for  the  sake  of  raising  difficulties, 
Misconceived  objections  to  evidence  and  obviously 
unsound  legal  points    create    the    worst    possible 
impression,  and  if  constantly  repeated  may  result 
in  spoiling  a  perfectly  good  case. 
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A  serious  objection  which  it  is  intended  to 
persist  in  to  obtain  an  authoritative  ruling  from 
the  court,  must  be  taken  to  the  court,  not 
to  the  opponent  and,  so  to  speak,  at  the  court. 
Counsel  should  always  rise  to  object,  and  address 
himself  formally  to  the  court,  and  the  opposing 
counsel  should  at  once  resume  his  seit. 
Nothing  is  worse  for  the  orderly  conduct  of 
business,  or  more  detrimental  to  the  dignity  of  the 
court,  than  to  see  the  advocates  on  either  side  both 
talking  at  the  same  time.  Occasionally  they  rr.ay 
be  heard  both  talking  at  the  same  time  as  the  JuGge 
himself.  But  this  can  seldom  occur  if  only  one 
is  standing  up,  the  invariable  rule  being  ihat 
counsel  can  only  address  the  court  while  upon 
their  feet.  If  an  objection  has  to  be  taken,  counsel 
should  rise  to  his  feet  to  address  the  court;  if 
an  objection  is  taken  to  what  he  is  doing  he  should 
resume  his  seat. 

It  is  universally  recognized  as  bad  advocacy 
to  jump  before  you  come  to  a  style.  Never  make 
your  opponent  a  present  of  a  point  by  endeavcuring 
to  anticipate  it.  This  is  particularly  important 
where  good  pleading  is  concerned,  but  it  is  none 
the  less  a  rule  to  be  carefully  observed  in  the 
conduct  of  a  case.  It  is  quite  unnecessary — and 
everything  in  advocacy  which  is  unnecessary  ought 
to  be  eschewed — in  arguing  a  point  of  law.  It 
often  happens  that  the  court  does  not  take  such 
an  adverse  view  of  a  point  as  you  do  yourself,  and 
it  is  much  better  to  wait  till  the  court,  or  your 
opponent,  themselves  raise  the  difficulty,  and  see 
how  they  meet  it,  than  to  let  them  think  that  you 
are  afraid  of  it,  by  seeking  to  explain    it    away^. 
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This,  of  course,  is  not  the  same  thing-  as  dealing- 
in  your  opening  with  a  question  of  fact  which  is 
already  well  known,  which  must  come  out  in 
evidence,  and  which  is  certain  to  injure  your 
client's  case.  Totally  different  considerations 
apply  to  that,  and  of  course  you  must  deal  with  it 
at  the  earliest  possible  moment,  and  if  possible  by 
anticipation,  in  order  to  discount  it. 

Closely  allied  to  the  temptation  to  interrupt 
your  opponent  is  the  'rial  of  waiting  for  your 
case  to  come  on,  or  for  the  moment  when  you 
have  to  deliver  some  important  speech.  Personally 
I  was  always  a  great  sufferer  on  such  occasions. 
It  is  largely  a  matter  of  temperament  and  of  nerves. 
Practice  and  experience  alleviate  one's  sufferings, 
but  no  amount  of  them  enabled  me  entirely  to- 
overcome  the  complaint.  It  is  very  like  the 
chafing,  restless  feeling  which  assails  one,  if  one 
is  at  all  nervous,  and  is  waiting  in  the  cricket 
pavilion  to  go  in  to  bat  while  a  long  stand  is  takings 
place,  and  the  next  ball  may  put  an  end  to  it,  or 
you  may  have  to  wait  another  hour.  In  court 
you  are  worked  up  to  concert  pitch.  You  know 
what  you  are  going  to  say.  Time  goes  on  and 
a  feeling  of  staleness  creeps  over  you,  while  the 
prolonged  stand  which  your  opponent  is  making- 
is  constantly  introducing  fresh  ideas  which  disturb 
your  carefully  prepared  scheme  of  argument,  and 
threaten  to  destroy  its  harmony.  With  some  men,, 
at  such  times,  the  tension  becomes  very  severe  and 
I  have  known  men  while  waiting  quite  unable 
to  think  of  anything  else,  or  to  take  part  in  any 
conversation.  I  remember  once  in  my  early  days- 
having  to  wait  two  days  at  Assizes  for  an  address 


154  THE  ADVOCATE. 

on  behalf  of  a  prisoner  about  which  I  was  anxious, 
and  throughout  that  time  I  was  unable  to  eat  a 
decent  meal,  and  hardly  got  an  hour's  sleep.  Of 
course,  many  men  are  absolutely  cool  and  detached. 
But  it  is  a  great  mistake  to  suppose  that  the 
experienced  advocate  who  rises  when  his  time 
comes  and  plunges  into  his  theme  with  all  the  ease 
and  confidence  of  an  old  hand,  feels  no  physical 
discomfort.  On  the  contrary  many  of  them, 
although  without  the  least  appearance  of  self- 
consciousness,  suffer  acutely  from  nerves. 

There  is  one  problem  which  comes  to  most 
men  at  one  time  or  another  in  their  professional 
career,   namely,   when   it  becomes   perfectly   clear 
to  them  that  their  client  is  a  perjured  rogue,  and 
that  his  case  is  a  fraud,  and  an  elaborate  attempt  to 
deceive  the  court.     Up    to    a    point    there    is    no 
question  about  the  advocate's  duty.     He  must  go 
on,  and  make  the  best  of  the  case  that  he  fairly 
can.     The  advocate  is  not  called  upon  to  be  the 
judge  of  his  client.     That  is  the  business  of  the 
tribunal.     And    if    counsel    loses    heart,    or    gets 
openly  disgusted  with  his  client  and  his  case,  and 
on  that  account  throws  him  over  in  open  court,  he 
gives  the  coup  de  grace  to  the  dying  cause,  and 
inflicts    irreparable    injury  where  his  duty    is    to 
afford  the  best  assistance  in  his  power.     I  feel  no 
hesitation  at  all   in  laying  down  a  sort  of  rough 
rule   for  guidance   in   such   cases.     Unless   some- 
thing is  done  fraudulently  in  the  face  of  the  court, 
and  to  the  actual  knowledge  of  the  advocate,  such 
as  an  attempt  to  alter  a  document  during  the  progress 
of  the  case,  or  the  sudden  production  of  a  witness 
who  is  prepared  at  a  moment's  notice  to  go  into 


CONDUCT  IN  COURT.  155 

the  box  and  swear  to  some  new  fact,  when  counsel 
knows  that  the  witness  has  been  just  obtained 
for  the  purpose,  the  advocate  ought  to  go  on. 
But  when  anything  of  that  kind  happens  counsel 
is  not  only  entitled,  but  clearly  bound,  to  decline 
knowingly  to  become  a  party  to  deliberate 
deception.  Right  conduct  in  court  has  been  best 
summed  up  in  a  famous  phrase.  The  weapon  of 
the  advocate  is  the  sword,  not  the  dagger  of  the 
assassin. 


CHAPTER  X. 

The   Defence  of  Prisoners. 

This  little  work  is  of  course  addressed  in  the  main 
to  the  junior  Bar.  Its  object  will  have  been  served 
if  it  has  succeeded,  in  however  small  a  degree,  in 
affording  some  helpful  advice  and  encouragement 
to  a  single  junior  on  the  threshold  of  his  career. 
During  one's  early  days  the  mere  sight  of  a  brief 
with  one's  own  name  upon  it  is  enough  to  quicken 
the  pulse,  and  rejoice  the  heart.  Visions  of 
successful  verdicts,  of  clients  crowding  to  the 
door,  rapid  progress,  and  of  a  crowning  climax 
to  one's  career  open  out  before  the  young  hopeful's 
view.  There  are  few  sensations  like  the  pleasure 
of  the  first  fight  in  court,  no  matter  how  trivial 
or  unimportant  the  cause,  or  how  hopeless  the 
task.  A  client  has  arrived,  the  longed-for  chance 
has  come,  there  is  work  to  be  done,  and  honour  and 
glory  to  be  won.  The  responsibility  of  being  the 
sole  representative  of  the  client  even  in  a  smalt 
cause  is  an  added  joy.  Many  first  briefs  come  as 
a  compliment  from  a  friend  or  well-wisher  in  the 
shape  of  a  second  or  third  junior  brief  in  a  heavy 
case.  This  sort  of  thing  has  a  pleasure  of  its  own, 
but  it  is  not  the  real  thing.  You  feel  that  if  you 
are  in  the  piece  at  all  it  is  only  as  an  ornament. 
All  the  same  the  honour  is  not  one  to  be  despised 
and  while  you  may,  by  steady  application,  prove 
of  real  assistance  to  your  leaders,  the  brief, 
complimentary  though  it  be,    may    be    the    fore- 
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runner  of  other  and  more  signal  marks  of  con- 
fidence. But  the  first  case  in  which  you  stand 
alone  is  the  one  v/hich  fires  your  ambition  and  fills 
your  heart  with  pride.  It  will  probably  be  the 
defence  of  some  unfortunate  prisoner.  Most  of  us 
have  begun  like  that  and  there  is  no  better  school 
for  the  beginner.  Sympathy  will  be  on  your  side, 
success  will  probably  be  beyond  the  bounds  of 
possibility,  failure  will  be  no  discredit  and  no  dis- 
appointment, and  the  consequences  of  such  errors 
as  you  may  commit  cannot  be  serious.  In  the  old 
days  in  England  it  used  to  be  the  unwritten  law 
that  if  the  Judge  wished  to  nominate  some  one 
from  the  Bar  to  look  after  the  fortunes  of  an 
undefended  prisoner,  the  choice  fell  upon  the  most 
junior  man  in  court.  It. is  a  pity  that  it  has  not 
always  continued  to  be  the  rule.  In  some  places 
prosecution  briefs  are  handed  over  to  the  Bar, 
represented  by  the  mess,  and  are  distributed 
amongst  the  junior  members  in  turn  according  to 
a  regular  rota.  But  prosecution  briefs,  though 
they  must  be  carefully  and  discreetly  handled,  give 
no  chance  to  the  aspirant  for  fighting  honours. 

Sir  Fitzjames  Stephen  has  said  all  that  there 
is  to  be  said  about  the  duty  of  prosecuting  counsel. 
His  is  not  a  struggle  for  victory.  His  task  is 
merely  to  put  the  case  in  a  coherent  form,  lay  the 
facts  calmly  and  dispassionately  before  the  court, 
and  see  that  nothing  is  omitted  which  ought 
properly  to  be  considered  in  support  of  the  charge. 
His  duty  is  almost  a  judicial  one,  and  he  must 
never  allow  a  point  to  be  overlooked,  which  may 
tell  in  favour  of  the  undefended  prisoner.  It  is 
the  brief  for  the  defence  which  gives  the  beginner 
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his  first  real  fighting  case,  and  where  the  authorities^ 
as  they  have  done  for  many  years  in  Scotland  and 
as  they  have  recently  done  in  the  United  Provinces 
in  India,  provide  poor  prisoners  with  legal  aid,  it 
is  from  amongst  the  most  junior  ranks  of  the 
junior  Bar  that  the  men  ought  to  be  chosen  for  the 
task.  Those  who  have  begun  to  practise  and 
have  clients  of  their  own  do  not  stand  in  the 
same  need  of  help  and  encouragement.  They 
are  getting  the  chances  for  which  the  less  fortunate 
of  their  brethren  are  waiting  and  longing.  It  is 
moreover  to  the  interest  of  the  Bar,  and  of  the 
general  public  alike,  in  the  long  run,  that  the 
junior  men  should  be  helped  to  gain  the  practice 
and  experience  so  necessary  to  make  them  worthy 
members  of  their  profession.  It  may  be  urged 
that  a  man  appearing  on  behalf  of  a  prisoner,  either 
in  a  court  of  first  instance  or  on  appeal,  and 
conducting  his  first  case,  can  be  of  little  assistance 
to  the  court.  This  is  rather  a  short-sighted  view. 
It  is  not  the  Judge's  first  case,  and  the  prisoner 
ought  always  to  be  sure  of  one  friend  in  court, — 
the  Judge  on  the  Bench.  It  is  obviously  an- 
advantage  that  the  Bar  should  be  as  competent 
and  experienced  as  possible,  and  that  there  should 
always  be  found  a  sufficient  supply  of  good  men 
who  are  coming  on  and  ready  to  take  the  places  of 
those  who  from  various  causes  are  leaving  the 
ranks  of  the  profession.  One  method  at  any  rate 
of  securing  this  is  to  give  every  chance  to  the  new 
men,  and  as  long  as  Government  is  willing  to  aid 
the  impecunious  prisoner  with  funds,  the  money 
cannot  be  better  utilized  than  by  aiding  the 
struggling  junior  as  well. 
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Enough  has  already  been  said  upon  the 
ethical  aspect  of  defending  the  man  whom  you 
believe  to  be  guilty.  It  is  only  in  the  rarest 
instances  that  the  problem  properly  understood 
presents  any  difficulty.  The  famous  example 
which  has  been  so  often  the  subject  of  controversy^ 
is  the  defence  of  the  valet  Curvoisier  who  was  tried 
for  murder  at  the  Central  Criminal  Court.  He 
was  defended  by  Phillips  who  is  alleged  to  have 
called  heaven  to  witness  the  innocence  of  his 
client,  when  he  had  already  received  his  confession. 
As  a  matter  of  fact  the  controversy  is  an  idle  and 
foolish  one.  I  have  never  been  able  to  under- 
stand why  so  much  argument  has  been  spent  upon 
it.  There  can  be  no  question  in  the  world  that 
an  advocate  who  appealed  to  the  higher  powers 
during  his  address  to  the  jury  under  such  circum- 
stances would  be  guilty  of  discreditable  and 
disgraceful  conduct,  would  indeed  be  a  liar  and 
blasphemer,  and  quite  unworthy  to  remain  a 
member  of  his  profession.  It  is  superfluous  to 
state  it,  and  no  theory  or  practice  of  advocacy  can 
be  cited  in  support  of  any  other  view.  The  only 
real  question  in  controversy  is  what  in  fact  Phillips 
actually  did.  And  after  all  that  is  a  matter  which 
concerned  him  and  his  conscience,  and  the  dis- 
ciplinary body  of  his  profession  at  the  time,  and 
is  really  no  concern  of  ours  to-day.  The  facts 
seem  to  be  that  Phillips  had  indeed  received 
his  client's  confession.  After  having  done  so,  he 
consulted,  not  the  Judge  who  was  trying  the  case, 
but  the  Judge  who  was  sitting  in  the  other  court. 
He  was  told  very  naturally  that  there  was  nothing 
in  the  circumstance  to  prevent  his  doing  his  duty 
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by  his  client,   and   using  his  best  endeavours  to 
defend  him  against  a  conviction  upon  the  evidence. 
The  Judge  who  had  been  consulted  was  actually 
present  in  court  in  order  to  hear  Phillips'  address 
to  the  jury,  and  afterwards  testified  that  Phillips 
had  said  nothing  which  in  the  least  transgressed 
the    rules    of    good    conscience.     The    accusation 
against  Phillips  has  this  marked  feature  of  impro- 
bability about  it.     As  I  have  pointed  out  elsewhere, 
the  advocate  is  only  the  mouthpiece  of  the  client; 
he  has  no  right  to  express  his  own  opinions  at  all 
upon   any   matter   of   evidence;   his   opinions   are 
immaterial,  and  moreover  by  expressing  them  he 
constitutes  himself  a  kind  of  witness  in  the  cause 
which    is    itself    irregular.     He    is    certainly    not 
justified   in   appealing   to    divine   authority,   or   to 
any  person  or  thing  outside  the  evidence,  upon  a 
question  of  fact  which  must  be  determined  by  the 
evidence  alone.     Such  an  appeal  would  probably 
produce  a  prompt  protest  from  the  Bench,  and  it 
would  seem  most  unlikely  that  any  advocate,  who 
had  received  a  confession,  would  risk  such  a  rebuke, 
and  would  forget  himself  to  such  an  extent,  how- 
ever tempted  he  might    be    under    other    circum- 
stances.      The     only    kind     of    invocation    ever 
attempted  is  that  which  the  rhetorical  speaker  will 
sometimes  employ  when,  in  the  warmth  of  feeling 
as  he  comes  to  his  peroration  after  an  impassioned 
address  to  the  jury,  he  appeals  to  them  to  perform 
their  solemn   duty    with    a    full    sense    of    their 
responsibility,  and  of  the  terrible  consequences  to 
the  accused  of  a  mistaken  verdict. 

Much    that    has    already    been    said    about 
preparing  your  case  for  court  applies  with  equal, 
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if  not  greater,  force  to  the  defence  of  a  prisoner. 
Much  licence  is  necessarily  allowed  to  counsel 
defending  an  accused  person.  If  anything  the 
English  system  errs  on  the  side  of  leniency  and 
undue  fairness  to  the  defence,  but  if  it  is  an  error,, 
it  is  an  error  on  the  right  side.  No  technicality 
is  too  small  or  pedantic  to  be  raised  on  behalf  of 
a  prisoner.  And  no  compunction  need  be  felt 
about  offering  any  reasonable  argument,  so  long 
as  it  is  an  argument,  if  there  is  a  chance  of  scoring 
a  point. 

I  remember  once  representing  a  prisoner  who 
was  charged  with  an  attempt  to  commit  suicide. 
He  had  recently  suffered  from  influenza  which 
often  leaves  its  victims  in  a  state  of  some 
depression.  He  was  found  one  afternoon  lying 
on  his  bed,  with  an  enormous  gash  across  his  throat, 
and  a  razor  on  his  dressing  table  which  had  clearly 
been  used.  He  was  a  butler  in  a  large  household; 
he  was  happily  married,  and  had  a  good  situation 
and  an  excellent  master.  He  had  no  trouble  of 
any  kind.  There  seemed  no  reason  why  he 
should  wish  to  make  away  with  himself.  But 
it  was  apparent  that  he  had  endeavoured  to 
do  so.  I  had  a  talk  with  him,  and  pointed  out 
that  if  he  pleaded  guilty  he  would  probably  only 
be  bound  over,  and  would  return  to  his  situation. 
I  was  able  to  present  a  plea  in  misericordiam  to  the 
bench  of  Quarter  Sessions,  and  to  command  the 
assistance  of  his  master  who  was  prepared  to  enter 
the  witness-box  and  speak  on  his  behalf,  so  as  to 
justify  a  considerable  degree  of  confidence  that  he 
would  not  in  any  case  be  punished.  But  no,  he 
had  evidently  been  persuaded  by  his  friends  that 
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counsel    could    pull    him    through,    and    he    was 
■determined    to    fight    it    out.       To   the    general 
surprise  he  pleaded  "  Not  guilty,"  and  I  told  the 
court    that    the    case    would    be    defended.       I 
remember    now    the    look    on    the    face    of    the 
Chairman,     the     late     Sir     William     Anson,     an 
excellent    criminal    Judge,    who    raised    his    eye- 
brows   at    the    announcement.       The    jury    were 
solemnly    sworn,    and    the    simple    facts    for    the 
prosecution  were  proved.     A  few  questions  from 
me  to  the  doctor,  and  the  members  of  the  house- 
hold who  were  called,  established  the  total  absence 
of  any  motive.     Then  came  my  turn  to  address 
the  jury.     I  had  had  very  little  time  to  map  out 
any  line  of  defence.     In  those  days,  briefs  came 
at  short  notice,  and  one  often  had  two  or  three  to 
master  in  the  short  interval  before  going  into  court. 
I  decided  to  take  a  bold  line,  of  a  semi-humorous 
character.     It  was  an  easy  task  to  gain  the  sympathy 
of   the  jury  who   naturally   felt    kindly    disposed 
towards   a  prisoner  whose  dignified   presence  was 
entirely  in  keeping  with  that  of  a  butler  in  a  big 
household,     and    about    whom     they     had    heard 
nothing  but  good.     He  looked  like  a  sad  man,  but 
not  like  a  bad  man.     His  demeanour  had  more  of 
majesty  than  criminality  about  it.     I  dwelt  on  the 
fact    that    he    was    arraigned    before    a    criminal 
tribunal,  and  that  the  law  provided  that  if  he  were 
condemned  he   might  be  sent  to   prison.     I   then 
began   to  talk  to  them  in  a  confidential,   conver- 
sational tone,  and  asked  them  to  remember  how 
many    instances    had    occurred    within    their  ex- 
perience, or  possibly  even    to    themselves,    where 
men  had  done  some  rash  and  foolhardy  act  which 


THE  DEFENCE  OF  PRISONERS.    163 

jeopardized  their  lives  from  no  earthly  motive 
except  a  foolish  sense  of  bravado.  Some  men  had 
even  paid  the  penalty  of  such  conduct  with  their 
lives.  I  reminded  them  of  how  one  man  had 
jumped  from  an  express  train,  for  no  other  reason 
than  to  see  what  happened ;  how  another  had  put 
a  billiard  ball  into  his  mouth,  and  no  one  was  able 
to  get  it  out  and  eventually  he  was  suffocated ;  and 
how  a  third  had  in  answer  to  a  challenge  drunk 
sixty-four  glasses  of  beer  without  getting  out  of  his 
seat,  and  had  retained  them  all  but  had  lost  his 
life  in  consequence.  The  latter,  by  the  way,  was 
a  Welsh  farmer.  There  was  one  member  of  the 
jury,  sitting  in  the  front  rovv^, — I  can  see  his  rotund 
figure,  and  rubicund  sun-tanned  face  before  me 
now — who  positively  beamed  over  the  last  story, 
and  looked  for  all  the  world  as  if  he  wished  he  had 
been  allowed  to  try  it  himself.  The  result  of  all 
this  pretty  fooling  was  that  the  jury  gave  my  man 
the  benefit  of  the  doubt.  It  was  in  vain  that  Sir 
William  Anson  quietly  dismissed  me  from  the  case 
by  telling  the  jury  to  put  on  one  side  the  consider- 
ations which  had  been  addressed  to  them  by 
counsel ;  they  had  no  bearing  upon  the  case,  and 
the  jury  must  ask  themselves  what  construction 
could  possibly  be  put  upon  the  evidence  other  than 
that  which  was  contained  in  the  charge,  and  they 
need  not  trouble  themselves  about  the  question  of 
punishment,  which  was  a  matter  for  the  court  to 
decide  after  weighing  all  the  circumstances  of  the 
prisoner's  character,  and  unfortunate  illness.  But 
the  prisoner  was  acquitted,  and  no  doubt  returned 
to  the  bosom  of  his  family  with  a  feeling  of  some 
contempt  for  the  counsel  who  had  so  rashly  advised 
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him  to  plead  guilty,  and  who  seemed  to  know  so 
little  of  the  ways  of  his  fellow-men  in  the  jury-box. 
It  is  possible,  of  course,  that  a  highly  respected 
member  of  such  a  well-known  household  in  the 
county  had  friends  upon  the  jury,  and  knew  all 
along  that  he  was    safe.     I    never    congratulated 
myself  that  the  acquittal  was  due  to  my  eloquence. 
But  I  had  to  say  something,  and  it  must  be  admitted 
that  I  said  all  there  was  to  be  said.     Throughout 
my  address  I  had  a  sort  of  feeling  that  I  might  be 
pulled  up  at  any  moment  by  the  Chairman,  and 
asked  what  bearing  my  arguments  had  upon  the 
case.     I   had   a  sort    of    answer    ready,    but    Sir 
William  was  a  kindly  Judge,  with  whom  during  the 
hundreds  of  hard  fights   I   conducted  before  him 
I  never  had  the  slightest  difficulty.    He  appreciated 
my   difficulties  as  fully  as   I   did  myself,  and  no 
doubt  thought  it  wiser  to  let  me  run  on,  and  run 
down.     All   I  did,  and  even  now  it  seems  to  me 
to  have  been  the  only  possible  line  to  take,  was  to 
give  the  jury  some  plausible  peg  whereon  to  hang 
the  verdict  which  they  were  only  too  pleased  to 
give,  and  which  could  do  no  conceivable  harm  to 
any  one. 

The  moral  I  would  point  from  this  little 
personal  episode  is  that  the  best  line  to  take  in 
conducting  a  defence,  is  to  select  one  possible 
point,  to  concentrate  all  your  energy  upon  it,  and 
trust  to  its  pulling  you  through.  Of  course  many 
cases  do  not  lend  themselves  to  this  treatment. 
An  eminent  nisi  prius  advocate,  who  afterwards 
rose  to  the  Bench,  was  famous  for  the  quantity  of 
niggling  little  points  he  would  sometimes  take. 
Nothing  seemed  too  small,  or  technical,  for  him. 
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and  he  was  indefatigable.  He  was  often  chaffed 
about  it,  but  he  always  sought  to  justify  himself 
by  saying  that  he  won  so  many  cases  with  bad 
points,  when  points  which  he  thought  better  of  had 
failed,  that  he  never  gave  up  hope.  It  may  be 
sometimes  that  a  jury,  at  any  rate,  finding  them- 
selves overwhelmed  with  a  multiplicity  of  argu- 
mentative propositions,  none  of  which  they  feel 
at  all  sure  about,  get  into  a  state  of  sympathetic 
bewilderment,  and  without  putting  the  matter  to 
themselves  with  any  precision,  come  to  the  general 
conclusion  that  where  there  is  so  much  to  be  said 
upon  a  prisoner's  behalf,  the  case  against  him  must 
be  a  doubtful  one,  and  it  is  safer  to  let  the  man 
off.  But  on  the  whole,  I  contend  that  one  point, 
if  it  can  be  made  good,  is  more  likely  to  lead  to 
success,  than  ringing  the  changes  on  several 
others.  At  any  rate,  the  adoption  of  this  policy 
enables  one  to  dismiss  the  other  points  with  an 
air  of  indifference,  and  so,  by  throwing  overboard 
arguments  which  you  might  otherwise  have  used 
with  effect,  to  give  increased  importance  to  the  one 
upon  which  you  stake  your  all. 

In  a  criminal  case,  more  perhaps  than  in  any 
other,  it  is  of  the  utmost  importance  to  probe  to  the 
bottom  of  your  client's  story.  If  you  are  in 
personal  contact  with  him  you  can  cross-examine 
him  until  you  get  what  you  want.  But  in  any 
case  you  must  insist  upon  being  provided  with  a 
full  proof,  and  you  must  pursue  every  line  of 
inquiry  until  you  have  cleared  up  all  doubtful 
points.  Leave  nothing  to  chance.  The  accused 
man  is  often  a  little  afraid  of  his  lawyer,  and  is 
correspondingly  economical  about  the  facts.     He 
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fancies  that  whatever  he  tells  you  is  liable  to  be 
repeated  to  the  court,  and  that  you  may  give  him 
away.     Sometimes  though  he  may  be  innocent  of 
the  offence  charged,  he  has  only  too  much  reason 
for  not  disclosing  all  the  facts  within  his  knowledge, 
and  he  imagines  that  if  he  puts  the  full  story  into 
writing,  in  the  form  of  a  proof,  it  is  part  of  your 
duty  to  lay  it  all  before  the  court.     Of  course,  the 
reverse  is  the  case,  and  usually  it  is  the  last  thing  you 
would  think  of  doing  with  any  of  it.     But  elimina- 
tion is  a  useful  way  of  getting  at  the  truth,  and  as 
a  rule  you  cannot    insist    too    much    upon    being 
provided  with  everything.     The  very  points  which 
the  client  is   chary   about  disclosing  to  you  may 
provide  you  with  a  clue  and  lead  to  the  discovery  of 
material  which  will  aid  you  in  the  conduct  of  his  case. 
Such  material,  in  cases  of  commercial  fraud, 
is  only  too   often,    it   is   to   be   feared,    something 
extremely  detrimental  to  the  prosecutor,  as  well  as 
to  your  own  client  in  relation  to  some  other  trans- 
action.    This    kind    of    thing    is    of    course    very 
valuable.       Anything     which    may    discredit    the 
complainant,  who  is  endeavouring    to    land    your 
client  in  a  criminal  conviction,  is  perfectly  legitimate, 
and  even  though  it  may  cut  both  ways  and  reflect 
discredit  upon  your  own  client,  the  court  is  not  one 
of  morals,  and  you  are  justified  in  injuring  both 
prosecutor  and  accused,  provided  the  facts  justify 
it,    if    by    doing    so    you    can    save    your    client. 
Certainly   with   a   jury,    and   probably   with   most 
tribunals,  you  have  made  a  good  start  if  you  have 
succeeded  in  casting  discredit  upon  the  prosecutor 
and  his  methods  of  business,  or  his  treatment  of 
the  prisoner. 
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None  the  less  the  advice  which  I  have  offered 
already  about  the  use  of  cross-examination  must 
always     be     borne     in    mind.     In    criminal    cases 
cross-examination   is   even   more   dangerous,   as   a 
double-edged  weapon  than  in  ordinary  civil  suits. 
In  my  short  judicial  experience  I  have  adjudicated 
in  more  than  one  case  where  the  death  sentence  had 
to  be  confirmed,  in  which  the  conduct  of  the  cross- 
examination  had  resulted  in  the  proof  of  facts  or 
statements,  palpably  true  and  elicited  quite  unex- 
pectedly from  witnesses  who  had  never  volunteered 
the  information  and  could  not  have  been  coached 
into  it,  which  have  just  provided  what  was  wanted 
to  complete  the  case  for    the    prosecution.     In    a 
criminal    case,    silence    is    sometimes    more    than 
golden.     The    human    memory    plays    us    curious 
tricks.     A  witness   in   repeating  originally  to  the 
first-comer  a  voluntary  recital  of  what  he  remembers 
about  the  facts  will  almost  certainly  omit  details 
which  do  not  occur  to  him,  or    which    seem    ta 
him  to  have  no  importance.     If  he  is  an  honest 
witness    severe    pressure    under  cross-examination- 
will  not  only  strengthen  the  testimony  which_  he 
has  given,  but    will    strengthen    his    recollection. 
Reiteration    will    bring    back    the    scene    to  his 
mind  more  vividly,    and    in    greater    detail.     His 
memory    will     become     less     sluggish     and     out 
will   drop  additional   facts  which  corroborate  and 
strengthen    what  he  has  already  said.     The    new 
point  may  open  up  any  number  of  fresh  avenues. 
The  usual  retort  is  to  demand  in  indignant  tones 
why  the  witness  never  said  it  before.     It  must  be 
invented,  urges  counsel,  or  he  would  never  have- 
omitted  it  from  his  original  statement.     But  this 
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is  a  feeble  argument.  There  is  a  complete  answer 
to  it,  because  the  responsibility  for  the  so-called 
invention  rests  entirely  with  the  advocate  whose 
persistence  has  refreshed  the  witness'  recollection. 

Another  strong  argument  for  silence  is  the 
danger  of  so-called  cross-examination  to  credit. 
The  duty  of  a  defending  counsel  is  arduous  enough, 
when  the  case  has  been  committed  for  trial,  the 
prosecution  is  under  way,  and  the  evidence  is 
pressing  heavily  upon  his  client,  without  its  being 
made  worse  by  unnecessarily  alienating  the 
sympathy  of  the  tribunal.  The  defending  counsel's 
business  is  to  nurse  the  tribunal,  work  his  way  into 
its  confidence,  and  get  it  on  his  side.  How  can 
he  hope  to  do  it  if  he  insults  a  respectable  and 
"honest  witness  by  useless  personal  attacks. 

I  remember  once  hearing  a  defence  conducted 
by  counsel  who  endeavoured  to  secure  a  verdict 
by  riding  rough-shod  over  every  one,  including  even 
the  court.  His  method  with  the  witnesses  was 
merely  to  suggest  that  they  were  a  kind  of  inferior 
being,  whose  testimony  was  necessarily  worthless. 
There  was  one  who  gave  evidence  of  what  he  saw 
while  sitting  on  a  bridge  which  crossed  a  brook. 
The  first  question  in  cross-examination,  asked 
with  all  the  air  of  an  officer  reprimanding  a  breach 
of  discipline,  was  this  :  "  What  were  you  doing 
loafing  on  the  bridge  ?  "  The  witness  who  was 
a  perfectly  respectable  groom,  and  had  been 
merely  enjoying  the  morning  sun,  by  a  peaceful 
brook,  during  some  portion  of  his  daily  rest,  was 
considerably  taken  aback.  After  some  hesitation, 
he  looked  his  man  hard  in  the  face,  and  answered, 
^*  Who  are  you  calling  a  loafer  ?  "     There  was  a 
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distinct  movement  of  sympathy  in  the  jury-box, 
and  the  court  naturally  enough  intervened  with  a 
request  that  the  witnesses  should  be  treated  with 
civility.  Needless  to  say,  whatever  chances  of 
success  the  accused  might  have  had  were  deliber- 
ately thrown  away  by  counsel's  conduct. 

I  merely  mention  this  incident  as  an  example 
of  the  folly  of  tactics  which  can  only  result  in 
alienating  the  tribunal.  There  are  no  doubt  some 
cases,  and  some  clients  so  hopeless  that  no  tact  or 
good  management  in  court  can  save  them,  and  the 
latter  may  possibly  go  away  happy  with  the  notion 
that  their  counsel  fought  hard  and  gave  them  a 
good  run  for  their  money.  But  apart  from  the 
moral  aspect  of  the  question,  the  sooner  the 
advocate  realizes  the  futility  of  such  kind  of 
fighting  the  better  for  himself.  A  fight,  even  with 
kid  gloves,  may  be  in  certain  cases  an  expensive 
affair.  Though  one  has  known  instances  of 
acquittals,  when  one's  judgment  would  have 
declared  for  a  plea  of  guilty,  it  is  as  a  general  rule, 
speaking  of  my  own  experiences  in  England,  the 
better  policy  in  a  hopeless  case,  either  to  plead 
guilty,  or  to  ride  gently  for  a  fall,  and  exert  one's 
energies  to  extract  from  the  evidence  of  the  pro- 
secution all  the  facts  which  tend  to  mitigate  the 
gravity  of  the  offence,  and  which  are  likely  to 
justify  the  lenient  treatment  of  the  offender.  A 
knowledge  of  human  nature  is  essential  to  the 
defender  of  prisoners,  and  he  ought  to  be  always 
prosecuting  its  study.  And  it  is  equally  valuable 
when  the  question  of  punishment  has  to  be  dealt 
with,  as  in  the  handling  of  witnesses,  and  in  the 
treatment  of  the  tribunal  during  the  hearing. 
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This  brings  one  to  the  consideration  of  the 
knotty  question  of  the  appropriate  sentences  for 
criminal  offences.  It  is  a  question  intimately 
associated  with  the  work  of  counsel.  No  man  can 
hope  to  bear  a  worthy  part  in  the  work  of  our 
criminal  courts  who  has  not  tried  to  understand  the 
ways  of  criminals,  the  shades  of  criminal  intent  in 
all  its  infinite  variety,  the  temptations  of  the  poor 
and  ignorant,  and  the  consequences  of  punishment. 

It  has  been  well  said  that  the  trial  of  the  Judge 
begins  when  the  trial  of  the  prisoner  is  over.  Any 
attempt  to  standardize  punishment  either  in  theory 
or  in  practice  is  of  course  foredoomed  to  failure. 
Volumes  may  be  written  upon  the  subject  without 
any  conclusion  being  reached.  The  first  consider- 
ation with  the  Judge  must  be  to  get  into  touch  with 
the  actual  "  flesh  and  blood."  Who  is  the  prisoner, 
what  is  his  age,  what  have  been  his  associations, 
what  are  his  chances  of  amendment  }  I  have 
known  Judges  in  England  spend  more  time  in 
making  inquiries  with  a  view  to  see  whether 
merciful  treatment  might  not  be  justified  than  they 
spent  over  trying  the  question  of  innocence  or  guilt. 
Any  kind  of  first  offence  by  a  young  person  ought 
to  be  treated  if  it  can  with  a  view  to  soften  the 
heart  of  the  prisoner,  and  to  lead  to  his  amendment 
of  life,  and  his  restoration  to  honesty  and  respect- 
abidity.  The  irreparable  disgrace,  and  loss  of 
position,  which  result  from  the  first  term  of 
imprisonment  must  add  enormously  to  the  penalty. 
As  has  often  been  said,  particularly  in  the  case  of 
the  young  offender,  the  punishment  continues  long 
after  the  prison  has  been  left  behind.  The  pro- 
portion   of    those   who    are   charitably    disposed 
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towards  ex-convicts  is  very  small.  The  number 
who  are  willing  to  show  it  by  practical  sympathy 
is  smaller  still.  The  struggle  to  obtain  honest 
employment  is  a  terrible  one,  and  the  energies 
and  manly  self-respect,  which  may  help  the 
weary  struggler,  are  already  sapped  by  prison  life. 
A  severe  term  of  imprisonment  to  a  young  offender 
may  be  fatal  to  his  chances  of  reform,  and  is 
not  unlikely  to  turn  him  into  a  soulless,  mechanical, 
and  desperate  enemy  of  mankind  long  before  he 
passes  out  from  the  prison  gates. 

The  question  is  often  asked  why  because  a 
man    commits    some    petty    theft    should    he    be 
punished  with  greater  severity  when  he  has  already 
been  punished  in  the  past  for  several   others  of 
the  same  kind.     It  does  not    seem    very    logical, 
and  if  punishment  is  to  be  measured  merely  accord- 
ing to  its  efficacy  as  a  deterrent  it  is  of  course  quite 
illogical.     But  it  does  not  matter  much  how  it  is 
stated  theoretically.     In  practice  the  first  offender 
is  by  general  assent  treated  more  leniently  than  the 
habitual.     Probably  the  right  way  to  look  at  it  is- 
to  estimate  as  nearly  as  you  can  the  appropriate 
term  of  punishment  to  fit  the  particular  crime  in  the 
interests  of  the  public,  and  as  a  warning  and  deterrent 
to  others,  and  then  to  reduce  from  that  standard  in 
some  sort  of  ratio  to  the  mitigating  circumstances 
such  as  previous  good  conduct  and  youth.     Some 
premium  there  clearly  ought  to  be  upon  previous 
good  character,  and  every  criminal  judge  ought  to 
recognize  that  fact. 

Of  course  in  certain  classes  of  crimes  no 
question  of  merciful  treatment  can  be  entertained. 
The  cold-blooded  and    calculating    poisoner,    the 
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determined  dacoit,  the  house-breaker  who  will  use 
weapons  upon  defenceless  people  at  night,  the 
deliberate  defiler  of  women,  the  professional  thief, 
the  receiver  of  stolen  goods  who  makes  it  his  business 
to  cultivate,  encourage  and  harbour  the  thieves 
inferior  to  himself  in  station,  and  who  pouches  the 
principal  portion  of  their  profits,  all  these  are 
really  declared  enemies  of  society,  and  ought  to 
be  put  out  of  the  way.  They  belong  to  the  real 
criminal  classes. 

But  to  give  a  first  offender  three  years'  rigorous 
imprisonment  in  order  to  deter  others  from 
committing  similar  offences  seems  to  me  to  be  a 
fallacious  proceeding.  If  a  man  is  tempted  to 
commit  a  crime  with  deliberation,  he  is  not  going 
to  be  deterred  by  the  mental  operation  of  differen- 
tiating the  consequences  to  himself  of  a  term  of 
three  or  six  months'  imprisonment  and  a  term  of 
three  years.  Is  there  any  one  who  can  seriously 
contend  that  capital  punishment  has  stamped  out 
murder,  or  is  ever  likely  to  do  so  }  No  one  can 
say  that  if  capital  punishment  were  abolished, 
murders  would  be  more  common,  because  the 
experiment  has  never  been  made.  One  can  hardly 
recall  without  a  shudder  that  the  death  penalty  was 
once  inflicted  for  such  crimes  as  sheep-stealing. 
Its  abolition  certainly  did  not  increase  the  trifling 
offences  for  which  it  was  inflicted.  It  is  very  hard 
to  say  that  the  murderer  is  ever  conscious  of  the 
risk  he  runs  when  he  determines  to  make  away 
with  his  enemy  to  satisfy  his  hatred.  But  even  if 
he  were,  death  is  differently  regarded  by  different 
individuals.  The  reckless  desperado  cares  little 
for  his  life.     He  carries  it  in  his  hands,  so  to  speak, 
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every  day ;  he  risks  it  in  the  commission  of  the  very 
crime  itself;  and  to  such  natures  the  risk  is  one 
which  affords  an  excitement  of  its  own.  The  man 
who  kills  another  in  the  heat  of  sudden  passion 
has  no  thought  of  the  punishment  to  come.  The 
man  who  plans  and  plots  deliberate  murder  has 
already  counted  the  cost.  As  things  are,  a 
considerable  proportion  of  those  who  are 
sentenced  to  death  are  reprieved  by  the 
executive,  both  in  England  and  in  India,  and 
in  the  latter  country  the  punishment  of  death 
for  culpable  homicide  is  by  no  means  general. 
It  is  perhaps  a  matter  of  some  surprise  ihat  in  this 
humanitarian  age  the  demand  for  the  abolition  of 
capital  punishment  has  not  been  more  insistent. 
The  explanation  probably  is  that  public  opinion 
is  satisfied  to  retain  the  penalty  as  an  ultimate 
resort,  while  the  present  compromise  between  its 
ruthless  application,  and  its  total  relaxation  is 
preserved.  In  this  respect  I  think  the  system 
which  prevails  in  India  of  an  alternative  punish- 
ment for  what  by  English  law  is  known  as  murder, 
is  the  better  one.  It  enables  judges  to  exercise 
their  discretion  without  any  resort  to  the  executive, 
though  that  last  hope  by  way  of  petition  is  still 
open  to  the  friends  of  the  condemned  man,  and  it 
removes  the  necessity  of  passing  a  death  sentence, 
for  example,  in  some  cases  in  which  women  have 
been  convicted,  when  the  idea  of  its  execution 
would  be  repulsive  to  public  feeling. 

Although  the  attainment  of  a  satisfactory 
standard  for  the  apportionment  of  sentences  is 
impossible,  the  existence  of  a  Criminal  Court  of 
Appeal  may  do  much  to  correct  the  more  obvious 
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and  glaring  inequalities  arising  from  the  widely 
separated  influences,  and  varied  individualities  of 
local  courts.  Sitting  from  day  to  day,  and 
constituted  as  far  as  possible  by  the  same 
fersonnel,  an  appellate  court  is  certain  to  arrive, 
even  unconsciously,  at  some  approximation  to 
consistency. 

Apart  from  its  influence  by  direct  interference, 
a  Criminal  Court  of  Appeal,  by  its  very  existence, 
may  indirectly  exercise  considerable  control  over 
the  lower  courts.  Where  excessive  sentences  have 
to  be  regularly  reduced,  or  inadequate  punishment 
enhanced,  an  instinctive  approximation  to  the 
amended  view  will  begin  to  strike  root  in  the  local 
court.  And  the  knowledge  that  in  a  matter  of 
doubt  a  conviction  will  be  upset  in  the  appellate 
court  is  likely  to  secure,  on  behalf  of  the  prisoner 
in  the  inferior  courts,  a  stronger  disposition  to 
give  full  consideration  to  every  point  for  the 
•defence.  The  establishment  of  the  Criminal 
Court  of  Appeal  in  England  is  admitted  to  have 
achieved  both  these  results.  The  latter  of  them 
I  have  more  than  once  witnessed  in  operation,  and 
a  Chairman  of  Quarter  Sessions  told  me  that  the 
result  had  been  to  make  the  summing-up  to  a  jury 
lean  more  towards  the  defence  than  it  formerly 
did,  and  to  produce  more  acquittals  in  doubtful 
cases. 

The  attitude  of  mind  most  becoming  in  one 
who  has  to  deal  out  punishment  for  crime  is 
humility.  It  is  well  for  him  to  remember  that  if 
circumstances  had  been  different  the  position 
might  have  been  reversed.  Every  one  remembers 
the    saying    of    the    great    divine    in    the    Middle 
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Ages,    who    on    seeing    a     culprit     pass     in     the 
hangman's  cart  on  the  way  to  Tyburn  remarked 
that  but  for  the  grace  of  God  it  might  have  been 
himself.     The  attitude  of  doling  out  punishments 
as    though    the    maximum    were    theoretically    the 
appropriate  penalty,   and   as   though  one  were   a 
superior    order    of    being,    guided    solely    by    the 
highest  standard  of  morality  and  religion,  and  the 
sole    interest    of    the    law-abiding    public,    is    one 
rather  to  be  avoided.     It  is  not  a  bad  plan  some- 
times to  realize  what  a  year's  imprisonment  means. 
It   may   be   that   to  many   a   prisoner   it  brings  a 
regularity   of   life,   a   wholesome   supply   of   daily 
food,  a  shelter  from  wind  and  storm,  and  a  certainty 
of  employment,  to  all  of  which  he  is  a  stranger. 
But  the  deprivation  of  any  sort  of  liberty  for  three 
hundred  and  sixty-five  consecutive  days,  the  loss 
of  freedom  of  movement,  and  of  choice  of  action, 
the    absence    of    companionship,    of    all    female 
society,  and  of  the  hundred  and  one  little  incidents 
of  daily  life,  whether  of  pleasure  or  of  anxiety, 
which  go  to  make  up  the  joy  of  existence,  present 
to  the  imagination  a  picture  of  life  from  which  one 
shrinks  with  horror.     Multiply  the  figure  by  three, 
four  and  five,  and  one  may  in  some  feeble  degree 
begin   to   realize    the    dull,    dreary,    and    deadly 
monotony    of    the    heavy    sentence.      But    apart 
altogether   from   such   material   considerations,   its 
effect    upon    even    the    lowest    order    of    intellect 
cannot  fail  to    be    sterilizing,    and    demoralizing. 
Let  those  who  cannot  realize  it  read  the  pathetic 
wail  of  Oscar  Wilde's  "  Ballad  of  Reading  Gaol." 
Whether  differences  ought  to  be  made  in  the  case 
of  those  who  have  fallen  from  good  positions,  with 
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education,  refinement,  and  the  finer  sentiments  of 
human  nature,  to  be  blunted,  blurred,  and  lost 
altogether,  is  another  problem  which  can  perhaps 
never  be  satisfactorily  solved. 

Our  penal  institutions  are  no  doubt  as  good 
as  they  can  be  made,  and  are  admirably  organized, 
disciplined,  and  supervised.  Everything  is  done 
that  can  reasonably  be  expected  in  the  interests  of 
the  physical  and  moral  well-being  of  their  inmates, 
consistently  with  the  object  for  which  they  exist. 
Prisons  of  course  cannot  be  made,  and  ought  not 
to  be  made,  into  attractive  homes.  Imprisonment 
is  punishment,  severe  punishment,  and  nothing  but 
punishment,  but  it  is  well  for  those  who  are  charged 
with  the  anxious  and  responsible  task  of  allotting 
its  duration  to  realize  what  it  means,  and  to  try 
to  appreciate  the  circumstances  of  those  who  have 
been  brought  in  only  too  many  instances  by  the 
accident  of  birth,  or  by  misfortune,  to  the  position 
in  which  they  find  themselves. 

I  have  often  heard  it  said  in  India  that  the 
circumstances  of  the  people  who  find  their  way  into 
the  dock  are  very  different  from  those  of  criminals 
in  England,  and  that  the  considerations  which  are 
applicable  in  the  one  case  are  inapplicable  in  the 
other.  In  other  words  that  the  more  humanitarian 
ideas  which  in  modern  times  have  coloured  the 
view  of  those  who  have  to  apportion  punishment 
for  crime  in  England  are  to  some  extent  out  of 
place  in  India.  No  doubt  amongst  the  great  mass 
of  the  common  people  there  is  a  vast  difference 
between  the  two  countries  in  point  of  education 
and  enlightenment.  It  may  be  true  that  the  lower 
orders  in  India  are  less  responsive  to  persuasion 
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and  to  merciful  consideration.  It  may  be  rightly 
urged  that  there  is  not  the  same  public  opinion  to 
act  as  a  restraining  influence,  that  the  disgrace  of 
imprisonment  is  not  so  keenly  felt,  or  even  that 
it  is  not  recognized  at  all,  and  that  the  ex-convict 
is  not  handicapped  to  the  same  extent.  I  do  not 
profess  to  be  able  to  say  whether  this  is  so,  or  not. 
But  I  have  not  found,  in  my  very  short  experience, 
that  educated  Indians,  at  any  rate,  those  who  have 
had  experience  of  the  working  of  the  criminal  law, 
agree  with  this  view  of  the  matter.  All  I  would 
say  about  it  is  that  human  nature  is  very  much 
the  same  all  the  world  over.  Men  and  women  are 
assailed  by  the  same  temptations,  they  are  protected 
from  wrong-doing  by  the  same  advantages,  they 
are  lured  into  evil  by  the  same  motives,  they  are 
raised  by  the  same  hopes,  and  cast  down  by  the  same 
suffering ;  and  however  different  their  circumstances 
may  be,  they  have  within  them  the  same  germs  of 
good  which,  except  in  those  who  are  absolute  out- 
casts, are  capable  of  responding  to  treatment.  On 
the  whole  it  seems  to  me  that,  wherever  one  may 
be,  it  is  one  of  the  primary  duties  of  those  who 
have  to  deal  with  the  seamy  side  of  life  in  criminal 
courts,  to  endeavour  to  appreciate  the  manifold 
and  varying  circumstances  of  those  who  are  brought 
there  to  answer  for  their  misdeeds,  to  probe  below 
the  crime  into  the  character  and  personality  of  the 
criminal,  and  to  see  how  far  the  purpose  of  the 
criminal  law  may  in  truth  be  served  by  relaxing  the 
strictly  mechanical  assessment  of  punishment,  in 
the  hope  that  merciful  or  even  lenient  treatment 
may  lead  to  rescue  and  reform. 


CHAPTER  XL 

Esprit  de  corps. 

Those  who  have  had  the  patience  to  read  the 
preceding  pages  can  hardly  have  failed  to  grasp 
the  leading  idea  of  this  little  book.  The  legal 
profession  is  a  great  and  honourable  calling.  It 
is  full  of  inspiration.  And  one  of  its  greatest 
charms  is  the  unity  of  purpose  and  good-fellowship 
which  bind  its  members  together.  In  this  respect 
there  is  no  difference  between  the  Bench  and  Bar. 
And  amongst  the  Bar  themselves,  however  keen 
the  competition,  there  is  invariably  to  be  found  an 
('Sprit  de  corps  which  is  as  strong  and  deep-rooted 
as  amongst  any  other  body  of  men  in  the  world. 
They  have  often  been  said  to  be  the  strongest  of 
all  Trade  Unions.  Without  mutual  sympathy, 
and  mutual  assistance,  their  work  would  be  ten 
times  more  difficult  than  it  is,  and  would  often 
be  almost  intolerable.  Jealousies  and  misunder- 
standings there  must  always  be.  But  it  is 
impossible  for  the  really  jealous  man  to  be  happy 
in  the  profession.  There  is  no  career  in  which 
a  man  experiences,  during  his  early  years,  so  much 
disappointment,  and  so  much  cause  for  discontent. 
He  cannot  advertise  or  canvass  for  business.  He 
must  wait,  and  hope,  and  persevere.  He  will 
often  see  clients  from  whom  he  had  reason  to 
expect  work  going  elsewhere.  He  will  from  time 
to  time  see  men  doing  cases  in  a  fashion  upon 
which  he  is  confident  he  could  improve,  and  getting 
plenty    of    work    to    do    without    much    apparent 
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reason  for  it  while  he  is  sitting  idly  by,  longing  to 
show  how  it  might  be  done.  These  feelings  are 
very  natural;  they  are  not  uncommon,  and  are 
harmless  so  long  as  they  are  kept  to  oneself. 
Every  man  has  had  to  begin,  and  many  have  had 
weary  years  of'  waiting.  Plenty  of  stories  can  be 
told  of  successful  advocates  who  rose  to  the  head 
of  their  profession  after  having  almost  reached  the 
last  stage  of  despair,  and  having  seriously 
contemplated  retiring  from  it  altogether.  Clients 
must  be  found,  and  it  seems  impossible  to  find 
them.  Some  men  of  course  are  more  fortunate 
than  others,  and  begin  with  a  fair  nucleus  of 
clients  ready  made  for  them.  All  this  uncertainty,, 
and  the  signs  of  success  in  others  on  all  sides  of 
him,  are  very  galling  to  the  man  with  ambition.  But 
he  must  never  despair.  He  may  silently  envy 
his  more  fortunate  neighbour,  but  he  must  never 
grudge  in  others  the  good  fortune  he  himself  hopes 
to  secure  in  the  end.  There  is  work  for  all  who 
are  able  to  do  it,  and  who  can  brace  themselves  to 
wait  patiently  for  it.  And  when  a  man  reaches 
the  top  of  the  ladder,  the  chastening  of  his  early 
years  will  show  itself  in  his  toleration  and  for- 
bearing. As  often  as  not  a  man  has  no  notion  how 
his  first  chance  may  come  to  him.  It  arrives 
suddenly  from  the  most  unexpected  quarter  and 
at  the  most  unexpected  moment. 

Many  chances  come  through  the  kindness, 
or,  on  the  other  hand,  through  the  necessities,  of 
some  more  fortunate  brothers.  The  beginner  ought 
always  to  be  on  the  spot.  Whether  in  court,  or 
in  chambers,  or  in  the  library,  he  must  always  be 
at  hand,  ready  to  help  where  help  is  wanted.     And 
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help  is  sure  to  be  wanted.  When  a  man  gets  really 
busy,  he  cannot  as  a  rule  do  all  his  work  himself. 
He  begins  to  look  out  for  a  useful  man  who  can 
be  trusted  to  read  his  briefs  for  him,  look  up  his 
points,  collect  the  authorities,  make  a  note,  or  in 
an  emergency  argue  the  case  in  court.  Most  men 
are  only  too  pleased  to  be  the  means  of  helping  a 
junior  to  pick  up  experience,  get  a  chance  on  his 
feet,  and  secure  a  client  for  himself.  Some  of  the 
greatest  friendships  have  been  formed  between 
senior  men,  and  their  juniors  or  "  devils,"  through 
the  medium  of  their  profession.  A  really  pro- 
mising man  will  soon  be  marked  down  by  a  busy 
one  who  wants  assistance.  As  the  senior  advances 
in  his  profession  the  junior  begins  to  gather 
substantial  crumbs  which  fall  from  his  table.  When 
the  leader  leaves  his  practice  for  the  Bench,  his 
junior  as  often  as  not  inherits  it,  and  follows  him 
in  due  time  to  the  judicial  seat.  All  this,  which  is 
a  sort  of  natural  process  at  the  Bar  necessarily 
makes  the  profession  one  of  strong  personal  friend- 
ship and  brotherhood. 

The  intense  loyalty  which  men  show  towards 
one  another  is  a  marked  feature  of  the  English 
Bar.  It  creates  a  strong  feeling  of  mutual 
sympathy  and  confidence,  which  increases  as  men 
rise  side  by  side  in  the  ranks,  and  does  not  cease 
with  the  Bar,  but  follows  them  on  to  the  Bench. 
The  layman  unacquainted  with  the  profession  often 
misunderstands  this.  He  sees  men  who  have  been 
fiorhtincr  one  another,  with  some  heat  and  even  at 
times  with  a  little  bitterness,  fraternizmg  together 
even  during  the  progress  of  the  case,  like  two 
brothers,  and  he  is  apt  to  think  that  the  fight  is  a 
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mere  pretence  and  to  fear  that  there  may  even  be 
collusion  between  them.  Of  course,  this  is  absurd. 
But  the  relationship  between  two  strenuous  advocates 
who  are  really  boon  companions  does  no  doubt 
seem  a  little  paradoxical,  and  is  not  easy  for  one 
who  has  never  been  a  member  of  the  Bar  to 
appreciate.  On  the  other  hand  I  have  always 
thought  it  better  that  Judge  and  counsel  who 
happen  to  be  close  friends  should  avoid  one 
another  during  the  progress  of  a  case  in  which  both 
are  occupied.  In  the  days  when  my  practice  took 
me  much  into  the  country  districts,  I  often  travelled 
with  two  Judges  whom  I  knew  very  well,  but  we 
always  made  it  a  strict  rule  to  avoid  one  another 
both  on  the  journey,  and  in  the  town  where  the 
court  sat. 

Much  of  this  may  seem  rather  obvious  and 
platitudinarian  to  my  readers.  But  I  dwell  upon 
it  not  because  there  is  anything  original  to  be  said, 
or  because  it  is  a  thing  which  can  be  artificially 
created.  Amongst  gentlemen  working  together 
day  by  day,  congregated  round  a  common  centre, 
sometimes  engaged  as  opponents  and  sometimes 
engaged  as  colleagues,  and  taking  turn  and 
turn  about  in  the  spoils  of  victory,  esprit  de 
corps  and  a  feeling  of  brotherhood  grow  quite 
naturally.  But  it  is  just  as  well  to  recognize  its 
importance,  and  to  strive  to  cultivate  it.  The 
more  it  is  cultivated  the  higher  will  be  the  respect 
with  which  brother  barristers  will  regard  one 
another,  and  the  greater  the  courtesy  they  will 
mutually  show.  And  without  mutual  respect  and 
courtesy  amongst  the  profession  the  business  of  the 
law  could  never  be  carried  on  as  it  is. 


j82  the  advocate. 

Men  ought  carefully  to  restrain  themselves 
from  attempting  to  undersell  one  another.  This 
of  course  is  a  difficult  topic  to  discuss.  The  proper 
fee  for  a  given  case  is  more  or  less  ascertained, 
and  there  can  be  no  objection  to  a  man  who  wants 
to  get  work  taking  a  reduced  fee  from  a  client  who 
cannot  afford  more.  It  is  in  the  spirit  rather  than 
in  the  letter  of  the  rule  that  loyalty  is  to  be 
•expected.  In  England  a  man  may  take  what  fee 
he  likes  or  even  agree  to  take  none.  But  what- 
ever fee  he  takes,  even  if  it  be  a  merely  nominal 
•one,  7nust  be  marked  on  the  brief,  even  if  it  is  not 
paid,  before  he  goes  into  court.  He  may  not  under 
any  circumstances  accept,  after  the  case  has  been 
won,  a  larger  fee  than  was  marked  on  his  brief. 
The  principle  is  that  he  must  not  be  allowed  to 
tax  against  the  unsuccessful  party  a  higher  fee  that 
he  was  prepared  to  accept  for  his  services  in  the 
case  of  defeat.  To  mark  on  the  brief  more  than 
he  is  to  be  paid,  or  to  alter  the  fee  after  the  result, 
is  of  course  fraudulent  conduct.  To  speculate 
upon  the  result,  or  in  other  words  to  agree  not  to 
accept  payment  in  the  event  of  defeat,  is  grossly 
unprofessional.  "  No  cure,  no,  pay,"  is  absolutely 
prohibited  by  the  rules  of  all  decent  professions, 
and  it  is  forbidden  at  the  Bar.  The  strong  objection 
•to  it  is  that  it  makes  the  advocate  a  party  to  the 
■cause,  and  destroys  his  independence.  Moreover, 
apart  from  all  considerations  of  professional 
-conduct,  speculative  work  is  unremunerative,  and 
spells  disaster  to  the  man  who  undertakes  it.  He 
■gets  a  poor  class  of  business,  he  acquires  an 
•undesirable  reputation,  he  is  not  respected  by  his 
client,  and  he  is  not  trusted  in  the  profession.  What 
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the  Bar  knows  about  a  man  is  soon  known  on  the 
Bench,  and  a  member  of  the  Bar  cannot  hope  to 
acquire  a  good  standing  unless  he  enjoys  a  good 
name  with  the  Bench.  The  groove  of  speculative 
business,  which  is  invariably  associated  with  cheap 
and  doubtful  cases,  is  extremely  difficult  to  get 
out  of  once  you  are  in  it.  There  is  only  one  thing 
to  be  said  about  it;  never  yield  to  the  temptation 
under  any  circumstances  and  touch  not  the  unclean 
thing.  You  will  be  keen  for  the  work  and  for  the 
opportunity  of  distinguishing  yourself.  You  do 
not  care  two-pence  about  the  fee,  which  is  a  small 
consideration  for  the  moment.  Your  only  course 
in  that  case  is  to  take  it  up  for  nothing  out  of 
charity,  or  to  accept  a  small  fee  because  of  the 
special  circumstances.  But  if  you  take  it  up  on 
speculative  terms  you  may  be  sure  that  your 
client  will  be  always  asking  you  to  do  it  again,  and 
what  is  more  he  will  send  you  more  clients  of  the 
same  sort.  You  will  get  a  name  for  it.  You  will 
be  avoided  by  clients  of  the  better  sort,  and  what 
is  almost  as  serious  you  will  become  associated  with 
a  poor  class  of  case,  because  speculative  business 
is  as  a  rule  very  shaky.  Always  remember  that 
the  clients  are  far  more  experienced  in  the  ins 
and  outs  of  the  game,  than  you  are  when  you  first 
begin.  They  will  know  perfectly  well  that  you 
are  keen  for  work;  the  speculative  men  will  be  on 
the  look-out  for  you,  and  will  know  quite  well  how 
real  the  temptation  is  to  you.  I  was  approached 
myself  several  times  in  my  early  years  of  practice, 
and  I  have  no  doubt  the  majority  of  men  have 
been  through  it.  In  England  the  barrister's  clerk 
is  invaluable  with  the  advice  which  he  is  able  to 
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give  in  matters  of  that  kind.     I  can  never  express 
all  that  I  owe  to  mine.     There  is  no  asset  equal  to 
a  good  clerk,  at  any  rate,  in  the  Temple.  And  I 
steeled  myself  from  the  first,  though  I  badly  needed 
chances  of  appearing  in  court,   against  accepting 
any  kind  of  speculative  business,  and  also  insisted 
on  any  fee  being  paid  down  if  my  clerk  thought 
it  was  doubtful.     Exercise    foresight,    and    never 
sacrifice  the  future  for  the  pleasure  of  the  moment. 
"  Look  upward  and  look  onward,"  should  be 
the  constant  watchword  of  the  struggling  barrister. 
Let  him  make  up  his  mind  from  the  first  that  he 
is  in  for  a  long  and  anxious  period  of  waiting.     I 
have  said  it  already  but  it  will  bear  repeating  that 
cases  of  immediate  success  at  the  Bar  are  very  rare, 
while  the  instances  of  men  who  have  half  starved 
and  pined  away  for  want  of  work  and  have  even- 
tually risen  to  the  highest    ranks    are    numerous. 
Work,  work,  work.     Never  despair.     Stick    to    it 
day  by  day,  early  and  late,  while  the  courts  sit. 
Persevere  and  be  always  ready,  and  be  ever  on  the 
watch  for  opportunities.     If  a  man  wants  to  realize 
what  learning  and  perseverance  will   do  let  him 
read  the  life  of  Lord  Chancellor  Campbell.     He 
expected  every  one  to  help  him,  but  he  knew  how 
to  help  himself,  and  he  never  allowed  himself  a 
moment's  qualms  about  the  future.     There  is  one 
famous  letter  of  his,  written  when  he  was  beginning 
to  get  plenty  of  work,  and  when,  reading  between 
the  lines  one  can  see  that  he  was  full  of  bitterness 
because  the  "  baillies  and  lairds  "  of  Fife  had  left 
him  out  of  their  great  Water  Bill  in  Parliament. 
He  is  writing  one  of  his  long  letters  home,  and  he 
is  burning  to  let  his  old  fellow-citizens  know  that 
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though  they  had  slighted  him,  and  passed  him 
over,  he  was  getting  plenty  of  briefs  without  their 
assistance,  and  he  goes  on  to  outline  in  a  remark- 
able forecast  of  the  future  the  career  which  he  had 
already  mapped  out  for  himself,  almost  every 
detail  of  which  he  was  able  with  his  great  ability, 
his  power  of  work,  and  his  masterful  character,  to 
carry  through  to  the  letter. 

Any  one  who  wants  to  find  inspiration  for  his 
own  work  in  life  cannot  do  better  than  read  the 
biographies  of  great  men.  He  will  find  help  in  a 
hundred  little  ways  in  every  kind  of  biography, 
but  particularly  will  he  derive  benefit  from  those 
of  men  who  have  succeeded  in  his  own  profession. 
And  a  frequent  merit  of  well-written  biographies  is 
that  where  the  subject  of  the  life  has  taken  a 
leading  part  in  the  events  of  the  day,  they  give 
one  an  intimate  knowledge  of  the  inner  working 
of  things  which  mere  histories  never  give,  and  to 
acquire  which  one  has  otherwise  to  trust  to  what 
one  can  pick  up  by  experience. 

There  is  no  royal  road  to  success,  there  are  no 
infallible  precepts.  Every  man,  no  matter  what 
his  calling,  must  be  master  of  his  own  destiny. 
The  rules  of  life  which  lead  on  to  success  are 
much  the  same  in  every  profession  and  occupation. 
I  have  been  only  too  conscious,  while  writing  these 
pages,  that  I  have  really  had  nothing  to  say  which 
is  in  the  least  new  and  original.  All  that  I  can 
hope  to  have  done  is  to  have  placed  before  every 
member  of  the  profession  which  I  love,  a  few 
practical  suggestions  gathered  from  any  own 
experience,  and  from  what  I  have  learned  from 
others.     I  hope  that  a  few  of  the  younger  members 
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who  take  the  trouble  to  read  them  will  find  some- 
thing in  them  to  help  them  on  their  way. 

One  final  word  I  should  like  to  add  about  the 
High  Court  at  Allahabad  of  which  I  have  the  good 
fortune  to  be  a  member.  We  are  all  proud  to 
think  that  we  have  in  the  United  Provinces  an 
excellent  Bar.  But  the  work  of  the  High  Court 
as  at  present  constituted  is  almost  wholly  appellate. 
Speaking  after  less  than  a  year's  observation  I  am 
inclined  to  think  that  from  the  point  of  view  of 
the  public  and  of  the  Bar  alike  this  is  a  distinct 
drawback. 

I  am  hardly  in  a  position  at  present,  and  it 
would  be  somewhat  premature  upon  my  part,  to 
attempt  any  practical  suggestions  for  extending 
its  jurisdiction.  It  is  rather  the  importance  of  the 
principle  which  I  wish  to  emphasize.  The  sort  of 
thing  I  picture  to  myself,  however,  is  an  original 
civil  jurisdiction  for  heavy  commercial  cases,  above  a 
certain  value,  or  for  cases  raising  exceptional  or  out- 
of-the-way  questions,  such  as  patents  and  copyright, 
and  also  for  cases  requiring  a  speedy  and  summary 
remedy  in  the  nature  of  an  injunction,  arising 
in  the  busier  centres  easily  accessible  by  rail,  such 
as  Allahabad  itself,  Cawnpore,  Benares,  Mirzapur, 
Agra  and  Jaunpur.  The  question  has  been  raised 
more  than  once  and  there  is  a  very  strong  body  of 
legal  opinion  in  its  favour.  But  little  has  been 
heard  of  it  in  recent  years.  It  is  almost  certain  to 
be  raised  again,  and  as  time  goes  on,  and  more 
important  causes  arise,  popular  feeling  in  favour 
of  it  will  probably  increase.  From  the  point  of 
view  of  the  commercial  public  there  are  certain 
•ipbvious  advantages.     The  Judge  selected   to  try 
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the  causes  at  Allahabad  would  probably  fix  certain 
dates  for  each  cause  and  sit  de  die  in  diem  until 
the  case  was  finished.  That  is  the  usual  practice 
in  the  English  Commercial  Court  which  has  done 
much  to  accelerate  and  popularize  the  administration 
of  justice  by  our  Law  Courts  amongst  commercial 
men.  The  advantage  of  having  a  date  promptly 
fixed  is  that  there  is  no  unnecessary  delay  in 
bringing  the  case  to  trial.  The  advantage  of 
having  a  special  court  sitting  from  day  to  day  is 
that  important  cases  are  not  sandwiched  in  between 
a  hundred  and  one  other  little  cases,  applications, 
and  so  forth,  and  their  hearing  is  as  a  rule  continu- 
ous and  not  liable  to  irritating  interruptions.  The 
witnesses  know  exactly  when  they  will  be  wanted; 
they  can  all  be  brought  together  by  train  to  the 
centre  where  the  court  sits,  remain  until  they  have 
given  their  evidence,  and  then  be  sent  back.  The 
expense  of  bringing  them  and  housing  them  would 
not  be  great  and  would  to  some  extent  be  set  off 
against  the  present  expense  and  trouble  of  bringing 
them  up  more  than  once  to  the  place  of  hearing. 
Further,  the  matter  having  originated  in  the  High 
Court,  there  would  only  be  one  appeal,  namely,  under 
Letters  Patent,  and  many  technical  questions  of 
procedure  which  arise  on  appeal,  and  sometimes 
necessitate  a  whole  cause  being  sent  down  to  the 
country  to  be  tried  over  again,  would  be  obviated. 
These  are  merely  a  few  obvious  advantages  which 
the  commercial  community  would  derive  from  the 
change. 

The  advantage  to  the  Bar  would  be  consider- 
able. The  benefit  of  having  originated  the 
procedure,  drawn  the  pleadings,  and  guided  and 
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controlled  the  course  of  proceedings  on  behalf  of 
your  client  in  the  first  instance  is  of  course 
enormous.  It  makes  all  the  difference  when  you 
have  to  argue  a  case  in  the  Court  of  Appeal,  if 
you  have  not  only  advised  in  the  first  instance,  but 
have  also  framed  your  case,  prepared  and  proved 
your  evidence,  and  trained  your  guns,  so  to  speak, 
throughout  the  original  contest,  upon  the  points 
where  according  to  your  view  your  chances  of 
success  are  best.  Every  one  in  the  High  Court  of 
Allahabad  recognizes  the  handicap  both  to  Bench 
and  Bar  when  the  original  claim,  or  the  real  defence 
intended  to  be  raised,  has  been  mishandled  in  its 
inception,  false  issues  have  crept  in,  and  the  real 
issues  have  become  tangled  and  must  be  straight- 
ened out  before  a  satisfactory  conclusion  can  be 
reached.  There  would  be  much  less  of  this,  when 
the  cause  originated  in  the  High  Court.  There  is 
much  less  of  it  in  England,  where  most  of  the 
important  causes  are  compulsorily  brought  in  the 
High  Court,  than  there  is  in  India.  It  often  seems 
to  me  that  there  is  a  very  great  deal  of  it  in  India 
which  might  easily  be  avoided. 

But  the  indirect  benefit  to  the  Bar  would  also 
be  very  great.  That  is  my  reason  and  my  excuse 
for  introducing  the  topic  at  all  in  this  little  book. 
It  touches  the  very  note  of  my  purpose — the 
development  of  a  high  tone  and  a  precise  technical 
skill  in  the  members  of  the  Bar.  At  the  present 
time,  with  no  original  work  worthy  of  the  name  to 
study  in  actual  practice  in  Allahabad,  and  with  no 
system  of  reading  in  Chambers,  the  vakil  goes  off 
to  the  district  he  has  selected  for  opening  his  career 
without  the  slightest  practical  training  of  any  sort 
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or    kind    in    what    I    call    the    technique    of    his 
profession.   Every  practising  lawyer  will  appreciate 
what  I  mean.     He  has  to  begin  with  practically 
nothing  but  book  tuition  to  guide  him,  and  that 
is  not  enough  to  enable  a  man  to  become  really 
expert  in  pleading  and  court  work.     How  is  he  to 
pick    it    up  }     His    predecessors    and    colleagues 
have  all  suffered  from  the  same  drawbacks  and  he 
is  not  likely  to  learn  it  from  them.     The  court  may 
assist  from  time  to  time  by  correcting,  in  the  form 
of  amendment,  but  it  cannot  be  expected  by  chance 
interposition   of   that   kind   to   fill    the   gaps,    and 
supplement    the    omissions,  created    by    a    funda- 
mental failing  in  our  system  of  legal  training.     And 
the  court  is  often  powerless  when  both  sides  come 
before  it  with  both  sets  of  pleadings  either  con- 
cealing, or  failing  to  raise  the  real  issues,  and  the 
advocates  on  either  side,  having  once  got  off  the 
rails,  arguing  points  which  really  do  not  decide  the 
merits.     It  is  in  this  respect  that  I  think  the  change 
would  be  an  indirect  benefit  to  the  Bar,  and  also 
enure    to    the    advantage    of    litigants.      With    a 
proper  system  of  reading    in    Chambers,    and    a 
chance  of  gaining  practical  experience  in  the  High 
Court  from  hearing  the  leaders  of  the  profession 
conducting   original   trials,   upon   pleadings   which 
they  themselves  have  framed,  and  bringing  to  bear 
upon  the  practice  of  cross-examination,  the  leading 
of  evidence,  and  the  general  tone  of  advocacy,  the 
superior  methods  of  treatment  which  their  greater 
experience  enables  them  to  adopt,  the  junior  men, 
who    are    waiting    to    obtain,    or    who    have    just 
obtained  admission,  would  take  away  with  them  to 
the  country  districts  much    which    is    at    present 
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wanting,  and  which  would  afford  some  guarantee 
for  greater  efficiency  in  the  future  both  in  them- 
selves and  in  the  generations  to  come. 

The  introduction  of  a  change  which  would 
confer  upon  the  training  of  the  lawyer  advantages 
of  that  kind,  which,  it  must  be  admitted,  are  sadly 
lacking  to-day,  while  also  supplying  some  of  the 
needs  of  the  commercial  community,  has  clearly 
much  to  be  said  for  it.  And  I  hope  that  though 
this  is  the  last  word  I  have  to  say  in  this  my 
message  to  the  profession,  it  is  not  the  last  word 
upon  this  particular  topic. 


SUPPLEMENT. 

The  Indian  Vakil — his  education  and  legal 
training. 

By  Flon.  Dr.  Sundar  Lai. 

The  Indian  Vakil  represents  the  indigenous  Bar 
of  India,  for  the  number  of  those  who  go  to 
England  to  be  called  to  the  Bar  is  com- 
paratively small.  The  great  bulk  of  the  legal 
profession  in  India,  probably  ninety-five  per  cent, 
if  not  more,  consists  of  lawyers  born,  bred, 
educated,  and  trained  in  the  country.  It  is  from 
this  class  that  the  Indian  subordinate  judicial 
service  is  mainly  recruited.  The  Provincial 
Executive  Services  also  draw  a  large  contingent 
from  it.  The  Vakil  Munsifs,  and  Subordinate 
Judges,  decide  nearly  cent  per  cent  of  original 
civil  cases  in  the  Regulation  Provinces,  and  the 
latter  hear  and  dispose  of  the  bulk  of  appeals  from 
original  decrees.  It  is  upon  their  work  that 
the  reputation  of  courts  in  British  India  for  the 
purity  and  justice  of  their  administration  largely 
rests.  It  is  from  their  ranks  that  the  higher 
grades  of  the  judicial  service  are  ordinarily 
recruited  either  by  direct  appointment  or  by  pro- 
motion from  subordinate  ranks.  Out  of  forty- 
eight  appointments  made  to  the  Benches  of  the 
Indian  High  Courts  (including  High  Courts 
constituted  by  Acts  of  the  Governor-General  of 
India  in  Council)  since  the  year  1862  in  which  the 
British  Parliament  passed  the  Statute  under  which 
the  High  Courts    are    constituted    under    Letters 
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Patent,  thirty-six  have  been  filled  by  Vakils.  The 
conspicuous  ability  and  high  integrity  with  which 
they  have  discharged  the  onerous  duties  of  their 
high  office  has  more  than  justified  their  selection. 
The  pages  of  the  Indian  Law  Reports  abound 
with  judgments  delivered  by  the  Vakil  Judges 
showing  great  learning  and  remarkable  ability. 
One  can  safely  say  that  sitting  alongside  of  the 
best  representatives  of  the  English  Bar  or  of  the 
Indian  Civil  Services  they  have  fully  maintained 
their  position.  Under  the  constitution  of  the 
Indian  High  Courts  not  less  than  one-third  of  the 
Judges  must  be  barristers  and  not  less  than  one- 
third  must  be  members  of  the  Covenanted  Civil 
Service.  The  rest  of  the  appointments,  being 
less  than  one-third,  may  be  filled  by  Vakils  or 
members  of  the  Subordinate  Judicial  Service.  Till 
recently  the  strength  of  the  various  Indian  High 
Courts  (excepting  the  Calcutta  High  Court)  con- 
sisted of  five  or  six  Judges  and  a  Chief  Justice. 
The  result  therefore  has  been  that,  except  in  the 
Calcutta  High  Court,  there  was  no  room  for  making 
more  than  one,  or  possibly  two,  of  the  appointments 
from  the  ranks  of  the  Vakils,  or  Subordinate  or 
District  Judges  who  were  originally  members  of 
the  Vakil  Bar.  It  is  the  operation  of  this  rule  of 
proportion  laid  down  at  a  time  when  there  were 
few  Indian  Vakils  qualified  to  sit  on  the  bench  of 
the  High  Court,  that  has  restricted  the  increase 
of  their  number  on  the  High  Court  benches. 
There  is  another  class  of  high  offices  on  the 
executive  side  which  has  been  recently  thrown 
open  to  Indians,  I  mean  the  appointments  to 
the    Executive   Councils   of    His    Excellency   the 
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Governor-General  of  India,  and  of  the  Governors 
of  Bombay,  Madras  and  Bengal,  and  the 
Lieutenant-Governor  of  Behar  and  Orissa.  One 
of  the  members  of  the  Executive  Council  of  the 
Governor-General  of  India  must  by  Statute  be  a 
barrister.  He  is  usually  the  Law  Member  of 
the  Council.  Under  the  progressive  policy  of 
Lord  Minto  and  Lord  Morley,  advantage  was 
taken  of  the  provision  to  appoint  two  Indian 
barristers  to  this  high  office.  Two  of  these 
Councillorships  have  been  filled  by  members  of 
the  landed  aristocracy,  but  the  remaining  six 
appointments  have  been  filled  by  Vakils,  who  have 
discharged  the  duties  of  these  appointments 
with  credit  to  themselves  and  advantage  to 
the  country  and  the  Crown.  In  the  Legislative 
Councils  of  the  various  major  provinces  of  India, 
in  the  District  and  Municipal  Boards,  in  University 
Senates  and  Committees,  and  in  all  the  Congresses 
and  Conferences  held  from  time  to  time  in  different 
parts  of  India,  Vakils  have  occupied  prominent 
and  leading  positions.  In  every  Indian  Univer- 
sity the  highest  academic  and  administrative 
appointment,  viz.,  that  of  the  Vice-Chancellor,  has 
at  one  time  or  another  been  held  by  a  Vakil.  The 
expression  "  Vakil  Raj  "  though  coined  by  those 
who  feel  perhaps  somewhat  jealous  of  the  influence 
and  position  of  Vakils,  yet  trulv  indicates  their 
sgnse  of  the  importance  acquired  by  the  Vakils 
in  India.  It  is  undeniable  that  there  is  hardly  any 
other  class  of  Indian  society  whose  influence  for 
good  or  evil  is  more  potent  in  the  country.  In 
consideration  of  the  important  pa'-t  which  Vakils 
play    in    the    administration    of    the    country    thfc 
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question  of  their  education  and  legal  training  is 
one  of  some  importance.  It  is  proposed  in  this 
chapter  to  deal  briefly  with  it. 

The  first  point  for  consideration  is  what 
standard  of  previous  general  education  should  be 
required  of  those  who  seek  admission  to  the  rank 
of  the  Vakils.  During  the  administration  of  the 
East  India  Company,  Persian  continued  to  be  the 
language  of  the  Courts  up  to  1835.  In  that  year 
and  the  years  that  followed  the  vernacular  of  the 
province  began  to  be  substituted  for  it  in  the 
Courts  of  the  Province.  The  pleadings  and  argu- 
ments came  everywhere  to  be  in  the  vernacular. 
The  only  exceptions  were  the  Supreme  Courts 
established  for  the  Presidency  towns  by  Royal 
Charter.  They  were,  as  it  were,  an  extension  of 
the  Queen's  Bench  in  England  and  were  presided 
over  by  English  barristers,  and  barristers  had 
exclusive  audience  in  them.  In  the  meantime 
Indians  had  begun  to  study  the  English  language 
and  literature,  and  after  the  assumption  of  the 
direct  Government  of  India  by  the  British  Crown 
and  the  establishment  of  Universities  and  High 
Courts,  the  number  of  Indians  who  took  to  the 
study  of  English  began  steadily  to  grow.  It  had 
now  become  possible  to  make  English  the  language 
of  nearly  all  the  Indian  High  Courts  and  so  it  was 
made.  The  provision  for  the  training  of  Indians 
as  lawyers  was  however  in  the  beginning  of  a  very 
modest  character.  In  every  province  the  Govern- 
ment established  a  class  for  the  study  of  law  at 
which  one  or  more  members  of  the  legal  profession 
were  engaged  to  deliver  a  certain  number  of 
lectures.     The    Law    classes    were    subsequently 
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transferred  to  Colleges  affiliated  to  a  University. 
Legal  education  in  these  institutions  was  given 
a  secondary  place,  which  was  not  at  all  satis- 
factory. As  the  Universities  became  stronger  and 
stronger,  they  instituted  degrees  of  Bachelors  of 
Law,  prescribed  regular  courses  of  study  for  them 
and  held  examinations  for  these  degrees. 

More  recently  each  University  has  opened  a 
central  School  of  Law  for  the  legal  education  of 
its  alumni.  The  latest  of  such  schools  is  the  one 
recently  established  in  Bombay.  It  has  now 
become  possible  to  place  legal  education  in  every 
Province  on  a  sound  and  satisfactory  footing. 
The  standard  of  education  required  of  candidates 
both  for  the  High  Court  Pleadership  Examina- 
tions and  for  the  degree  of  Bachelor  of  Law 
is  high.  They  must  have  taken  a  University 
degree  in  Arts  or  Science,  and  they  must  have 
thereafter  attended  a  two  years'  course  of  lectures 
at  the  University  School  of  Law  or  the  Law  classes 
attached  to  one  of  the  Colleges  affiliated  to  a 
University.  This  rule  is  a  very  salutary  one. 
Admission  to  any  grade  of  the  legal  profession, 
except  that  of  Mukhtar,  should  not  be  open  to 
any  one  except  a  graduate  of  a  University.  The 
number  of  graduates  turned  out  every  year  from  our 
.Universities  is  now  large  enough  to  permit  of  a 
rule  like  this  being  extended  to  every  part  of  India 
both  in  the  interest  of  the  public  and  of  the  pro- 
fession itself.  Considering^  that  it  ordinarily  takes 
a  student  ten  years  to  pass  the  Matriculation  or 
School-Leaving  Certificate  Examination,  which 
qualifies  him  for  admission  to  a  University,  and 
that  the  minimum  length  of  the  course   for  tht 
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degree  of  B.A.  or  B.Sc.  in  our  Indian  Universities 
is  four  years,  and  that  many  take  another  year  or 
two  for  the  degree  of  M.A.,  the  effect  of  the 
rule  is  that  an  Indian  student  must  have  had  at 
least  fourteen  or  sixteen  years  of  general  education 
before  he  can  begin  the  study  of  law.  Admission 
into  the  Universities  in  India  is  now  sought  in 
ever-increasing  numbers  by  young  men  of  the 
middle  classes.  The  standard  of  education  both  in 
extent  of  knowledge  and  in  thoroughness  has  been, 
and  is  still  rising,  and  the  previous  general  educa- 
tion thus  insisted  upon  is  a  sound  basis  on  which 
the  further  study  of  law  should  be  grounded.  The 
regulations  of  the  Indian  Universities  are  thus 
sufficient  to  ensure  in  their  graduates  a  good 
general  education. 

We  may  now  proceed  to  consider  the  system 
of  legal  education  prevailing  in  our  Indian  Uni- 
versities. The  regulations  of  Indian  Universities 
generally  require  a  study  of  law  for  two  or  three 
years  after  graduation  in  Arts  or  Science  to  enable 
a  graduate  to  obtain  his  degree  in  law.  The 
higher  degrees  of  Master  and  Doctor  of  Laws  are 
awarded  after  the  study  and  practice  of  several 
years  in  special  cases.  The  tendency  of  the 
Universities  now  is  to  regard  a  two  years'  course 
of  the  exclusive  study  of  law  as  sufficient  prepara 
tion  for  the  degree  of  LL.B.  or  B.L.  The  estab- 
lishment of  Central  Schools  of  Law  at  the  different 
Unversities  marks  an  important  advance  in  the 
provision  for  legal  education  in  the  country.  It 
should  be  made  a  sine  qua  no7i  for  every  Univer- 
sity which  has  instituted  a  Faculty  of  Law  to 
maintain  such    an    institution.     In    view    of    the 
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importance  of  giving  the  best  legal  training  to  our 
youth,  the  Government,  the  Judiciary,  the  profes- 
sion and  the  public  should  co-operate  with  the 
University  to  develop  these  Schools,  so  that  in 
course  of  time  they  should  rise  to  the  status  of 
the  Inns  of  Court  in  England.  The  Central 
School  will  naturally  grow  to  be  more  and  more 
residential  in  character.  There  should  be  sufficient 
hostel  accommodation  provided  for  students,  and 
residence  for  the  Principal  who  it  is  desirable 
should  be  a  whole-time  man  living  on  or  about 
the  premises.  It  should  possess  a  well-equipped 
Law  library  and  a  strong  staff  of  Professors. 

A  question  has  sometimes  been  raised  as  to 
whether  the  Law  School  should  hold  its  sitting  from 
10  A.M.  to  3  P.M.  as  our  Colleges  of  Arts  and 
Science  do,  or  in  the  mornings  and  afternoons  as 
at  present.  But  for  obvious  reasons  classes  in  the 
mornings  and  evenings  are  preferable.  Apart 
from  the  fact  that  they  leave  the  day  free  for  study, 
and  the  evenings  for  exercise  and  recreation,  the 
best  Law  Professors  in  this  country  come  from 
among  practising  lawyers,  who  have  to  attend  to- 
their  work  in  court  during  the  day.  It  would 
not  be  possible  to  secure  their  services  as  whole- 
time  professors  except  at  prohibitive  salaries.  The 
Indian  University  Commission  was  compelled  to 
advise  the  continuance  of  the  present  system  of 
recruiting  professors  of  Law  from  among  prac- 
tising lawyers  under  the  circumstances  existing  in 
the  country. 

The  success  of  the  institution  will  depend 
mainly  upon  the  number  and  qualifications  of  the 
staff  of  teachers.     Every  effort  should  be  made  to 
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secure  the  services  of  lawyers  each  of  whom  should 
be  specially  qualified  in  the  particular  subject  on 
which  he  is  to  lecture.  Owing  probably  to  want 
of  funds  this  is  not  being  done  at  present  in  many 
places.  The  professors  are  both  professors  and 
readers  in  more  subjects  than  one.  Very  often 
they  have  to  take  their  classes  section  by  section 
in  the  principal  legislative  enactments  and  have 
little  time  at  their  disposal  to  deliver  lectures 
proper  to  their  subjects.  In  order  that  the  work 
should  be  well  and  thoroughly  done  the  staff 
should  consist  of  two  distinct  classes  of  teachers, 
viz.,  (i)  professors  whose  duty  it  should  be  to 
deliver  regular  lectures  in  their  subjects  and  (2) 
readers  or  tutors  whose  duty  it  should  be  to  take 
small  tutorial  classes  and  what  will  hereafter  be 
more  fully  described  as  Library  classes. 

I  have  said  that  the  professor  should  be  a 
specialist  in  his  own  subject.  He  need  not  be 
called  upon  to  deliver  more  than  a  specified 
number  of  lectures  in  his  subject.  But  he  will 
regulate  the  studies  in  it.  He  should  of  course 
have  to  supervise  the  work  of  his  reader  or  tutor 
and  to  keep  his  eye  on  the  progress  made  by  the 
students,  and  occasionally  examine  them  in  it 
himself.  Under  such  an  arrangement  it  is  possible 
to  obtain  a  better  qualified  and  suitably  paid 
professor  for  each  subject  with  a  capable  junior 
who  will  under  his  guidance  help  the  students 
in  their  studies.  Excepting  his  inaugural  address, 
in  which  he  would  present  a  general  view  of  his 
subject  to  the  students  and  probably  recommend 
some  text-books  for  study,  the  professor  will 
announce   beforehand   what   particular   portion   of 
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his  subject    his    next    lectures    will    cover.     The 
students  should  be  required  to  study  the  matter 
indicated,  when  necessary  with  the  help  of  one  of 
the  tutors,  before  the  day  of  the  lecture.     They 
will   thus  be  better  prepared    to    appreciate    the 
lecture  and  to  profit  by  it  than  under  the  present 
system   under  which   many   of   them   often   go   to 
attend     a     lecture     without     knowing     anything 
about    the    subject    of    it.     The    professor    might 
well     give     the     last     ten     minutes     to     students 
who  may  have  questions    to    ask    and    at   suitable 
periods  he  might  set  questions  to  students  to  note 
upon    with    the    help    of    books    in    the    library. 
Library   classes   might  with   advantage  be   consti- 
tuted  of  groups   of   students,   who  have   made   a 
sufficient  progress   in  the  study    of    a    particular 
subject,   to  investigate  and  note  where  necessary 
with  the  help  of  the  tutor,  upon  questions  set  to 
them  by  the  professor.     Every  young  man  with  a 
good  general  education  may  safely  be  left  to  read 
his  text-books  or  Acts  of  the  Legislature.     It  is,  it 
seems,  a  waste  of  time  for  the  professor  to  read 
every  section  of  the  Act  with  the  students.    It  is  the 
readers  and  tutors   who   should    be    left   to   guide 
and  supervise  this  part  of  the  work  of  the  students. 
So   far  as  the  professor's  work  is   concerned  the 
ideal  in  view  should  be  not  so  much  to  stuff  the 
mind  of  the  student  with  legal  maxims  and  rules 
as  to  give  him  a  good  grasp    of    the    principles 
underlying  the  particular  branch  of  law  with  which 
he  deals,  and  to  train  him  to  apply  himself  with 
wide-awake    intelligence    and    care    to    the    ever- 
varying  phases  of  facts  which  present  themselves 
in  actual  life  for  solution.     The  aim  of  the  school 
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should  be  not  only  to  give  the  student  a  fair  know- 
ledge of  the  statute  law  and  the  case  law  with 
which  he  will  have  to  deal  very  largely  in  the 
practice  of  his  profession,  but  to  make  him  a 
master  of  the  principles  upon  which  they  are 
based.  It  is  necessary  to  lay  stress  here  on  the 
study  of  Jurisprudence.  The  curriculum  for  the 
degree  of  LL.B.  includes  a  course  in  Jurispru- 
dence. But  a  more  exhaustive  study  of  it  should 
form  part  of  the  course  for  the  degree  of  Doctor 
of  Laws  which  should  be  a  wider  and  more 
extensive  one,  and  should  include  an  intimate 
knowledge  of  comparative  Jurisprudence.  The 
remarks  of  a  recent  writer  on  the  importance  of 
this  branch  of  study  are  worthy  of  quotation  : — 

"  If  the  comparative  method  of  study  and 
the  comparative  habit  of  mind  were  generally 
followed  and  fostered  in  the  legal  departments  of 
our  academies  and  law  schools,  we  should  have 
less  unthinking  eulogy  of  this  or  that  system,  a 
free  interchange  of  ideas,  a  wider  outlook  and  a 
surer  grasp  of  realities.  For,  as  I  have  said  else- 
where, and  I  venture  to  repeat  it  here,  the  time  is 
past  in  which  each  system  of  law  can  be  invisaged 
as  a  distinct  and  isolated  entity.  The  purposes 
which  law  must  effect  are  the  common  purposes 
of  civilized  mankind ;  the  new  needs  that  arise  are 
world-wide  in  their  incidence.  The  brotherhood 
of  mankind  is  not  the  dream  of  a  silly  or  frenzied 
optimism.  To  realize  it  may  be  in  time  to  come 
the  sacred  mission  of  the  lawyer,  even  more  than 
of  the  diplomat  or  of  the  politician." 

The  attainment  of  the  object  indicated  above 
will  be  much  helped  by  the  holding  of  moot-courts 
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which  should  be  an  essential  feature  of  every 
University  School  of  Law.  In  the  second  year 
of  their  work  the  students  should  be  required  to 
regularly  attend  the  moot-courts.  Cases  prepared 
and  argued  in  such  courts  will  give  precision  to 
their  knowledge,  foster  a  sense  of  responsibility 
and  create  a  healthy  confidence  in  themselves. 
Ordinarily  the  moot-courts  must  be  presided  over 
by  the  Principal  or  one  of  the  Professors  of  the 
School.  But  Judges  and  other  lawyers  of  stand- 
ing in  or  near  the  place  where  the  School  is  situated 
should  regard  it  as  a  duty  and  a  privilege  to  help 
in  the  training  of  the  would-be  members  of  the 
profession,  by  occasionally  presiding  over  such 
courts.  The  sittings  of  the  court  should  as  a  rule 
be  held  in  the  library,  and  the  speakers  should  be 
required  to  quote  chapter  and  verse  in  support  of 
their  propositions  as  counsel  do  in  their  arguments 
in  court.  The  chairman  will  of  course  guide  and 
regulate  the  discussion  and  will  sum  up  the  debate 
at  the  end.  It  is  not  necessary  to  enlarge  here 
upon  the  working  of  such  courts,  as  it  is  well 
known  to  all  interested  in  the  study  of  law.  Nor 
need  one  dilate  upon  their  advantages  as  the 
means  of  the  practical  training  of  young  lawyers. 
They  are  already  an  attractive  feature  of  some  of 
the  University  Schools  of  Law.  It  is  to  be  hoped 
that  they  will  soon  become  an  integral  part  of 
every  such  school. 

Another  important  part  of  the  second  year's 
work  should  be  the  reading  of  the  Law  Reports. 
Here  also  the  professor  and  the  reader  can  give  .1 
good  deal  of  useful  advice  and  guidance  to  their 
pupils.     The  Calendars  of  some  of  the  Univer- 
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sities  advise  tke  students  to  study  particular  lead- 
ing cases.     The   professor  should   encourage  the 
study    of    the    leading    cases    bearing    upon    his 
subject.     Students   have   frequently  inquired   how 
they  should  proceed  to  study  cases  reported  in  the 
Law  Reports.     Some  of  them  read  through  them 
as  if  they  were  reading  a  chapter  in  a  novel,  with 
but    little    attention    and   profit.       Others   try   to 
commit     the     head-note     to     memory,    and    only 
some   of  the   students  go   into  them  in   a  really 
critical  manner.     It  is  by  no  means  easy  to  lay 
down   any   precise   rules   on  the   subject   for  the 
guidance  of  the  students.     The  method  of  studying 
cases  which  best  recommends  itself  as  profitable 
may,  even  at  the  risk  of  prolixity,  be  shortly  indi- 
cated here.   The  student  should  first  read  the  catch- 
words at  the  head  of  the  report  and  examine  the 
relevant  sections  of  the  Statute  Law  quoted  therein. 
He  should  then  go  carefully  through  the  state- 
ment of  the  facts  of  the  case,  at  the  conclusion  of 
which  he  should,  with  the  help    of    the    sections 
referred  to,  try  to  come  to  a  correct  conclusion  on 
each  point  raised  for  himself.     He  may  then  read 
the   head-note.     If   the   result   of  the   decision   as 
summed  up  in  it  is  the  same  as  that  at  which  he  him- 
self has  arrived,  he  has  only  to  read  the  judgment 
to  note  the  grounds  for  the    view    taken    by    the 
Judge.     If    his    own    conclusion    is    different,    he 
must  carefully  study  the  reasoning  of  the  Judge, 
and,  if  necessary,  read  the  cases  cited  in  the  judg- 
ment.    The  method  indicated  is  a  laborious  one, 
but  half  a  dozen  cases  carefully  read  in  this  manner 
will  put  the  student  in  the  proper  train  for  study, 
and  the  subsequent  reading  of  other  cases  will  be 
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comparatively  easy  and  more  interesting  and  profit- 
able. A  case  once  read  in  this  way  is  seldom 
forgotten.  It  trains  the  reader  in  critically  reading 
the  sections  of  the  Codes,  and  enables  him  to  note 
points  which  would  not  strike  him  in  his  first  or 
superficial  reading  of  these  sections.  The  student 
will  thus  acquire  the  habit  of  critically  examining 
the  language  of  the  Acts  and  the  text-books.  It 
will  give  him  an  insight  into  the  method  by  which 
Judges  examine  the  enactments  for  the  purpose  of 
construing  them.  He  may  with  profit  also  study 
one  or  other  of  the  works  on  the  construction  or 
interpretation  of  Statute  Law.  A  recent  article  in 
the  Journal  of  the  Society  of  Comparative  Legis- 
lation shows  the  extent  to  which  the  case-method  of 
teaching  law  can  be  profitably  carried.  As  pointed 
out  there,  "  the  pre-eminent  merit  of  the  case- 
method  is  the  intellectual  drill  through  which  its 
students  are  made  to  pass,  which  imbues  them — 
at  any  rate  the  bulk  of  them — with  a  legal  tone 
of  mind  and  forensic  habits  of  reasoning.  For 
it  rightly  treats  the  communication  of  legal 
knowledge  as  less  important  than  the  develop- 
ment of  legal  acumen."  A  study  on  these  lines 
of  four  or  five  branches  of  law  only  is  more  than 
sufficient  for  the  first  year's  work.  Senior  students 
may  be  encouraged  to  attend  the  sittings  of  the 
regular  courts  and  take  notes  of  cases  argued. 
But  it  is  only  those  who  have  fairly  mastered  their 
text-books  who  are  likely  to  benefit  by  sucK 
attendance.  The  notes  made  should  be  submitted 
for  examination  by  the  professor  or  the  reader  as 
the  case  may  be.  It  is  sometimes  asked  whether 
it  is  necessary  or  beneficial  for  a  graduate  of  law 
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or  Vakil  to  attend  the  chambers  of  some  well- 
known  advocate  or  Vakil  before  commencing 
practice  independently.  It  undoubtedly  is.  But 
the  extent  of  the  benefit  to  be  derived  from  such 
attendance  must  largely  depend  upon  the  student 
himself.  If  he  is  a  diligent  and  industrious 
worker,  and  the  gentleman  in  whose  chambers  he 
is  working  has  a  fair  amount  of  practice,  he  can 
benefit  a  great  deal  by  it.  The  student  will  be 
thus  placed  at  the  fountain  of  practical  knowledge 
of  the  work  of  his  profession.  It  will  be  for  him 
to  imbibe  as  much  of  it  as  he  may.  The  student 
attending  the  chambers  should  be  required  to  pay 
a  suitable  fee  for  the  privilege.  It  would  then  be 
his  interest  to  get  his  pound's  worth  of  practical 
knowledge,  and  the  duty  of  the  gentleman,  whose 
chamber  he  attends,  to  impart  it.  Before  leaving 
this  branch  of  the  subject  it  is  perhaps  necessary 
to  point  out  the  desirability  of  the  study  of  Hindu 
and  Mohammedan  Laws  from  original  sources.  At 
one  time  the  Indian  students  had  to  study  Sanskrit 
or  Arabic  or  Persian  as  their  classical  language 
for  their  degree.  They  are  not  required  to  do 
so  under  the  regulations  now  in  force.  No 
doubt  valuable  works  in  Hindu  and  Mohammedan 
Laws  have  been  translated  from  Sanskrit,  Arabic 
and  Persian  into  English ;  but  a  very  large  number 
of  them  still  lie  buried  in  these  classical  languages, 
of  a  knowledge  of  which  most  of  our  Judges  are 
innocent.  It  is  therefore  necessary  for  a  lawyer 
to  possess  a  good  knowledge  of  Sanskrit,  or  Arabic, 
or  both,  CO  be  able  to  pursue  the  study  of  the  Hindu 
and  Mohammedan  Laws  from  original  sources. 
The  University  Law  Schools  do  not  at  present 
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provide  sufficiently  for  the  study  of  these  systems 
of  law  from  original  sources.  In  the  days  of  the 
East  India  Company  each  court  had  its  own  Hindu 
and  Mohammedan  Law  officers  who  had  studied 
these  systems  of  law  from  original  works,  and 
v/hose  duty  it  was  to  supply  the  courts  with  the 
law  relating  to  each  question  which  came  up  before 
them  for  decision.  As  all  questions  relating  to  suc- 
cession, inheritance,  marriage,  dower  and  divorce, 
and  questions  relating  to  any  religious  usage  or 
institution  have  to  be  decided  according  to  the 
Hindu  or  Mohammedan  Law  as  the  case  may  be, 
they  occupy  an  important  place  in  the  administra- 
tion of  justice,  and  notwithstanding  the  fact  that 
the  courts  have  already  settled  a  large  number 
of  important  questions,  new  and  important  ques- 
tions constantly  crop  up  which  can  be  satisfactorily 
decided  only  by  referring  to  untranslated  works  in 
the  original.  The  Law  Colleges  should  have 
professors  whose  sole  duty  it  should  be  to  teach 
the  Hindu  and  Mohammedan  Laws  from  the 
original  books.  The  marks  obtained  by  the 
students  in  the  paper  on  the  special  study  of 
Hindu  or  Mohammedan  Law  in  the  original  should 
be  taken  into  consideration  in  assigning  candidates 
their  places  in  the  order  of  merit,  and  those  who 
pass  in  them  should  be  deemed  to  have  taken 
honours  in  them. 

In  thus  outlining  a  course  of  study  and  train- 
ing for  a  Vakil,  I  have  only  indicated  what  I  think 
should  be  the  course  of  training  necessary  before, 
he  commences  the  practice  of  his  profession.  To 
be  successful  in  it  he  must  be  a  life-long  reader, 
thinker,  and  observer.     He  must  keep  his  ears  and 
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eyes  open  and  carefully  watch  and  observe  what 
goes  on  from  day  to  day  in  court.  He  should  be 
an  indefatigable  worker  and  should  have,  above 
all,  a  love  for  his  work.  The  prizes  in  the  profes- 
sion are  few  and  the  competitors  many.  The 
ablest  youths  from  our  Universities  enter  it,  and 
they  have  to  work  shoulder  to  shoulder  with  some 
of  the  best  members  of  the  English  Bar  in 
this  country.  While  not  a  few  attain  to  high 
distinction  in  their  profession,  the  failures  too  are 
numerous.  The  lives  of  successful  lawyers  like 
Dr.  Sir  Rash  Behari  Ghose  and  Sir  Bhashyam 
Aiyangar,  and  of  eminent  and  gifted  Judges  like 
Mr.  Justice  Dwarka  Nath  Mitter  and  Sir  Mutthu- 
swami  Ayyar  do,  and  will  always  continue  to, 
inspire  generations  of  our  young  men.  But  it 
should  be  remembered  that  it  is  only  the  life  of 
strenuous  work  and  devotion  to  study  which  they 
led  that  enabled  them  to  achieve  the  high  degree 
of  success  which  they  attained.  Every  one  may 
not  be  gifted  with  the  talents  they  possessed,  but 
every  one  can  make  their  industrious  habit  his  own, 
and  thus  deserve  to  achieve  some  at  least  of  the 
success  which  they  gained.  Hard  work,  indefatig- 
able industry,  the  capacity  for  taking  infinite  pains 
is  said  to  constitute  three-fourths  of  genius.  No- 
where is  the  truth  of  this  realized  better  than  in  the 
legal  profession.  It  is  very  necessary  for  every 
young  aspirant  for  the  honours  and  emoluments 
of  the  profession  carefully  to  consider  the  task  and 
the  opportunity  that  lies  before  him.  If  he  is 
prepared  for  a  life  of  strenuous  hard  work,  constant 
study,  close  observation  and  some  waiting  in  the 
beginning,  he  should  join  the  profession  with  a 
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reasonable    hope    of    success.       To    those    who 
succeed  in  the  profession,  the  highest  honours  of 
the  judicial  bench  and  of  the  executive  councils 
of   the    State   are    possible    of    attainment.     The 
emoluments  of  the  members  of  the  profession  at 
the  top  are  not  less  tempting  and  attractive.     They 
can  also  serve  their  country  in  its  highest  legislative 
and   administrative   councils   and    committees.     It 
may  therefore  be  reasonably  expected  of  those  who 
join  the  professon  that  they  will   leave  no  stone 
unturned   to   qualify   themselves   best   for   it,   that 
they  will  maintain  the  good  name  and  credit  and 
honour  of  their  profession  and  justify  the  education 
they   have   received   in    their   Alma    Mater.     The 
Indian  Bar  is  of  but  modern  growth,  but  the  tradi- 
tion of   frank,   fearless  and  honourable   advocacy 
of  the   cause  which  one   may  espouse  which  has 
been  the  characteristic  of  the    English    Bar,    has 
been  made  their  own  by  the  Indian  Bar  by  reason 
of  their  close  contact  and  association  with  the  Bar 
of    England.      1  he    lives    of    the    many    Indian 
lawyers  and  judges  who    have    flourished    during 
the  last  half  a  century  are  standing  examples  of 
what    may    be    accomplished,    and    should    be    an 
unfailing  source  of  inspiration  and  encouragement 
to  the  young   Indian  who    joins    the    honourable 
profession  of  law. 
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